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BRIEF OF PETITIONER 


Preliminary Statement 

This petition for review is brought by petitioner, State 
Airlines, Inc. (hereinafter referred to as ‘‘State”) to review 
orders of the Civil Aeronautics Board in the Southeastern 
States Case*, dated April 4, 1947, October 13, 1947 and De¬ 
cember 12, 1947, insofar as these orders grant a certificate pf 
public convenience and necessity to intervenor, Piedmont 
Aviation, Inc. (hereinafter referred to as “Piedmont”) and deny 
the application of State for such a certificate. 

The Board has found that transportation covered by the 
application of State is required by public convenience and 
necessity and that State is fit, willing and able to perform such 
transportation. Nevertheless the Board awarded the trans¬ 
portation thus applied for to Piedmont although the applica¬ 
tion of the latter did not cover the transportation authorize^ 
expressly or in substance. In so doing the Board decided 
contrary to the report of its examiners and the recommendation 
of Public Counsel. 

In this decision the Board has expressly departed from the 
explicit command of the statute** limiting its authority to issue 
certificates of public convenience and necessity to “the whole ot 
any part of the transportation covered by the application” 
filed by an applicant. 

The unusual determination thus made presents for review 
a case which appears to be one of first impression and accord] 
ingly involves the determination of principles of utmost im-i 
portance not only to petitioner but to the entire scheme of 
economic development underlying the Congressional mandate| 
embodied in the Civil Aeronautics Act 


*7 C. A. B. 863, 887-8, 892-6, 898-902 (Adv. Sheets) [Joint Ap¬ 
pendix 565]. 

**Sec. 401 of the Civil Aeronautics Act of 1938 as amended (52 Stat. 
987, 49 U. S. C. § 481, App. A, pp. I-V, infra). 
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Jurisdictional Statement 

The Civil Aeronautics Board had jurisdiction of the pro¬ 
ceedings here involved pursuant to Section 401 of the Civil 
Aeronautics Act of 1938 as amended (52 Stat. 987, 49 U. S. C. 

§ 481). State brought itself within this statute by filing 
several applications in compliance with the statute and in 
compliance with the economic regulations (Sec. 238.1) of the 
Civil Aeronautics Board adopted by that Board as of August 
25, 1943 pursuant to Section 401 of the Civil Aeronautics Act 
of 1938 (52 Stat. 987, 49 U. S. C. Sec. 481; App. A, pp. 
I-V, XI-XIII, infra). State’s original application was filed 
October 21, 1941 (R. 16740*) hut as a result of various Board 
orders** additional applications were filed (App.* 1, 11, 17). 
The present proceeding is based primarily upon State’s applica¬ 
tion entided Docket No. 1723 filed Jan. 30, 1945 (App. 17- 
26) and renumbered in part by Board order on Feb. 24, 1945 
as Docket No. 1776 (App. 27). ! 

Piedmont’s original application was filed on June 2, 1944 
and bore Docket No. 1422 (App. 31-61). This application was 
amended on March 8, 1945 in certain significant aspects to 
which we shall later call attention (App. 62-70). The pro- j 
ceeding then went through various stages including hearings 
before examiners and their report, which recommended State 
for a substantial portion of the routes applied for by it, oral j 
argument (including that of Public Counsel also recommend¬ 
ing State) before the Civil Aeronautics Board and decision 
by that Board on April 4, 1947 (App. 502-03; 504, 508-11, j 
5m, 521-2; 549, 550; 551-64; 565). ! 

State filed petition for reconsideration on May 8, 1947 
(App. 566). It likewise on July 18, 1947 filed in this Court 

*The citation “R.” refers to pages of the original record filed in 
this Court by the Board. The citation “App.” refers to pages of the joint 
appendix filed with Petitioner’s brief. 

**See Eastern AL.et d., Great Lakes-Florida, 6 C. A. B. 429,452-3; 
Colcmid Air., et d., Atlantic Seaboard Op., 4 C. A. B. 392,399-400. 
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a petition for review which was dismissed on September 3, 
1947 on the ground that it was premature. The Board on Octo¬ 
ber 13, 1947 granted State's petition for reconsideration |to the 
extent of ordering argument thereon, to be held on October 
29, 1947 (App. 568, 573-4, 581, 591). Following this! argu¬ 
ment the Board adhered to its original decision in an j order 
dated December 12, 1947 (App. 610-20, 622-8). Thereupon 
the present petition for review was filed on January 19, |1948. 

This Court has jurisdiction pursuant to Section 10Q6 of 
the Civil Aeronautics Act (52 Stat. 1024 as amended by 54 
Stat. 1235 presently embodied in Title 49 U. S. C. Sec.| 646; 
App. A, pp. V-VI, infra). j 

Petitioner is likewise entitled to this review under Section 
10 of the Administrative Procedure Act of 1946, 60 Stat.j 243, 
5 U. S. C. § 1009; App. A, pp. VII-VIII, infra. 

The record filed in this Court shows full compliance with 
those statutes by State. 

Each of the objections here urged was specifically placed 
before the Civil Aeronautics Board (App. 566; 601-9). j 

Statement of the Case 

This case involves the certification of local passenger, mail 
and property service by plane extending from the coastal and 
Piedmont region of Virginia and the Carolinas westerly across 
the Appalachian Mountains to the industrial Ohio River Valley 
of the Middle West (See maps App. A., pp. XTV-XV, infra). 
The routes awarded to Piedmont extend from Norfolk, Va., 
New Bern—Morehead City and Wilmington, N. C. to Cin¬ 
cinnati, Ohio, and Louisville, Ky. (ibid.). These are the routes 
for which State applied (App. 20-3) and accordingly the pnes 
here in issue. 

A. The Applications Filed by State and the Prosecution 

Thereof. 

The trans-Appalachian axis of routes which forms the basis 
of the Board s decision has likewise been the axis of the routes 
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proposed by State in its applications before the Board since 
1941. The original application sought local service connecting 
the Southeast with the Ohio River Valley and Great Lakes 
cities on the other side of the Appalachian Range (State appli¬ 
cation Docket No. 673 filed Oct. 21, 1941, R. 16740). Such 
service was likewise the basis for a later application (State 
applications Docket Nos. 1114 (App. 3-7) dated Oct. 19, 
1943). Decision on these applications was deferred by the Board 
in the Atlantic Seaboard case, 4 C. A. B. at pp. 399-400, supra, 
and also in part in the Great Lakes to Florida case, 6 C. A. B. 
at pp. 452-3, supra. As a result of Board action* in these cases 
State filed the applications here involved in the case under re¬ 
view. These applications likewise were based on local passen¬ 
ger, mail and property service from the coastal and Piedmont 
area of the Southeast across the mountains to Cincinnati and 
Louisville (App. 20-3). The applications included in addi¬ 
tion two routes beyond the Piedmont southerly into Georgia 
and Northern Florida, one route westerly into Alabama and 
service to one additional point in Tennessee. 

Subsequent to the hearings in the present case ( Southeast¬ 
ern States case) by the trial examiners but before the sub¬ 
mission of the case to them the final decision was rendered by 
the Board in the Great Lakes to Florida case, 6 C. A. B. 429, 
supra. The award of routes in that case made it plain that 
State would have to abandon its proposed routes south of 
the Piedmont Accordingly in its brief before the examiners, 
and indeed ever since. State has emphasized only the routes 
which had from the beginning formed the nucleus of its 
application, that is from the cities of the coastal and Piedmont 
regions in Virginia and North Carolina westerly across these 
states and across the Appalachian Mountains to Cincinnati and 
Louisville (App. A., p. XV, infra; App. 508-9). 

. *The Examiner’s report in the Great Lakes to Florida case compelled 
the immediate filing by State of applications Docket Nos. 1711 ana 1723 
on Jan. 22 and 30, 1945. 
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At the hearings conducted by the examiners State intro¬ 
duced voluminous exhibits intended to prove that public 
convenience and necessity required the routes applied for 
and that State was fit, willing and able to serve these routes. 
The exhibits set forth the economic strength and resources of 
territory to be served (States Exhs. 3-11, App. 72-3, 115-9), 
the existing and proposed transportation facilities in this terri¬ 
tory (State's Exhs. 12-18, App. 73, 120-34), data relating to 
airmail and first class mail in this territory (State's Exhs. 1^-21, 
App. 73-4, 134-7), the traffic potential in the territory (State's 
Exhs. 22-30, App. 74, 137-40), plans for operation including 
proposed schedules, revenue estimates, cost estimates with ap¬ 
proved multi-motored aircraft, airmail estimates, detailed 
weather data, and a tremendous amount of other data relating 
to the proposed operations and State’s fitness and ability) to 
operate over the routes in question (State's Exhs. 31-66, App. 
75-7, 140-204), maps (State's Exhs. 67-71, App. 77, 204) and 
miscellaneous matters (State’s Exhs. 76-82, App. 78, 206-2p). 
All emphasized and amplified State's application for routes 
from Virginia and the Carolinas west across the mountains 
to the cities in the Ohio River Valley. 

Thus, in its narrative statements introducing exhibits to 
show that public convenience required the routes in question, 
State said (App. 115): 

“Largely because of the nature of the Appalachian 
mountain range, which lies athwart this region in a 
north-east and south-west direction, and of the peculiari¬ 
ties of its drainage, land routes of travel and traffic 
developed predominandy in directions parallel to pie 
mountains. This situation has left the Piedmont arCa 
of the Southeast, lying next to the mountains, with 
highly inferior connections both with the area lying 
west of the mountain range and with the Seaboard 
cities to the East and Southeast. Since the proposed 
routes of State Airlines are largely designed to rectify 
this condition * the population figures and the figures 

^Emphasis ours throughout unless otherwise indicated. 
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for economic characteristics of the entire area to he 
served are presented by regional sub-divisions of the 
entire area as follows: 

» * * 

(App. 120): 

“The large degree of isolation of the cities of the 
Piedmont from one another and from both cross¬ 
mountain and seaboard points is revealed by statistics 
of existing transportation facilities in the area.... 

“Existing surface transportation across the moun¬ 
tains is so circuitous and so slow as to make States 
proposed times by air seem phenomenally low when 
compared with the best one can do by surface 
carrier. . . 

The testimony of States economic expert, Dr. C. K. 
Brown, in the Great Lakes to Florida case, received without 
objection as an exhibit in the present proceedings (App. 251), 
likewise emphasized that States application covered routes con¬ 
necting Virginia and the Carolinas with points across the moun¬ 
tains which had theretofore presented an insuperable obstacle 
to efficient scheduled surface transportation systems (State’s 
Exh. 82, App. 213-20). After pointing out the geographic 
nature of the southern Appalachian Mountains which had pro¬ 
hibited any reasonable scheduled surface transportation be¬ 
tween Piedmont and such cities as Cincinnati and Louisville 
(id. App. 213-7), Dr. Brown* continued (id. App. 217, 219): 

“Between the midwest and the southeast there ought 
to be and there are strong bonds of economic interest 
that need little for their development except physical 
means of communication. * * * I present then the prob¬ 
lem as one of a region, isolated from another important 

region, and without important traffic channels. 

* * * 


*We call particular attention to the testimony of this expert because 
his expertness is apparently conceded; he was also called as a witness 
on behalf of Piedmont (App. 416). 
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“The solution of the problem will involve, in my judg¬ 
ment, routes going through on the middle west to im¬ 
portant centers and gateways. ... so that an air route 
from Virginia cities westward fits in well as part of a 
general plan to connect south Atlantic and Piedmont 
points with important centers west of the mountains.” 

He also testified (App. 245): j 

“Q. The routes here proposed by State Airlines pre¬ 
dominantly are at right angles to the Appalachian Moun¬ 
tain Range, are they not? A. For the most part they 


States President testified on cross-examination (App. 234): 

“Q. Mr. Gilbert, is the main purpose of your pro¬ 
posed service to provide a hitherto unfilled need for 
trans-mountain transportation? A. That is part of ip 
“Q. Is that the main part of it? A. That is the 
principal part. ...” 

Other evidence presented by State dealt with its fitness, 
willingness and ability to operate over the routes applied for, 
its history and its financial ability (App. 79-109; States Exps. 
72-5, App. 204-6; States Exhs. 60-6, App. 189-204; App. 2&1- 
44; 248-77). j 

A detailed description or consideration of this evidence is 
unnecessary for as we shall show below the Board resolved all 
factual questions to which this evidence was addressed in peti- 
tioners favor by finding that petitioner was fit, willing and able 
to operate as required by the statute and that the routes here 
involved for which State had applied were required by the pub¬ 
lic convenience and necessity (App. 565 (888, 892-3, 895, 901- 
2); 612). 

B. The Applications Filed by Piedmont and the Prosecution 
Thereof. 

The original Piedmont application (App. 31-61) sought 
a certificate covering mail, passenger and property transportia- 
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tion combined with a pick-up* service over routes constituting 
a network covering nearly all cities of any importance in North 
Carolina and a substantial number of cities in South Carolina 
and Virginia. The proposed routes also extended slighdy into 
Maryland, Pennsylvania and Georgia and one route extended 
through West Virginia along the Ohio River Valley to Cin¬ 
cinnati (ibid.). 

Before any hearings were held by the examiners in the 
Southeastern States case, Piedmont, under date of March 8, 
1945, amended its application (App. 62-70). The amend¬ 
ments are of utmost importance in this controversy. Thereby 
Piedmont separated its application into two parts. It sought 
authority to transport mail, express and property “using the 
pick-up method” (App. 64-7) with respect to nearly all of the 
routes covered in its original application except the route ex¬ 
tending west across the Appalachian Mountains to Cincinnati. 
Application for that route was abandoned ( [ibid .). 

Piedmont also abandoned its application to carry pas¬ 
sengers and mail and property in the conventional manner, 
that is by stops at airports, except with respect to very limited 
routes predominantly in a northerly and southerly direction 
running (1) from Washington, D. C. to Hagerstown, Md. then 
through the Shenandoah Valley to Roanoke, Va., Winston- 
Salem, Charlotte, N. C. and Columbia, S. C.; (2) from Nor¬ 
folk, Va. to Roanoke, Va. and (3) from Wilmington, N. C. 
to Knoxville, Tenn. (App. 69-70). A few other points in 
South Carolina were covered but they are not here material. 

The conventional passenger, mail and property routes thus 
applied for likewise stopped short of crossing the Appalachian 

* “Pick-up Service” is service of points without stops whereby mail 
is picked up from a ground installation by a device on the plane while 
in flight (AZ2 American Aviation, Pick-up, Delivery Service, 2 C. A. B. 
133, 137, fn. 3). This service needs no airports, except the termini, 
and is obviously unsuited for passengers and conventional transportation 
of property. The Board has held that the combination of pick-up and 
passenger service is unsafe and will not be authorized (All American 
Aviation, Combination Service, 8 C. A B. 241, 242 (Advance Sheet)). 



Mountains into the Ohio Valley and entered those moun tains 
only at one or two points (App. 69-70). 

The amendment therefore eliminated from Piedmonts 
application, whether for pick-up service or conventional passen¬ 
ger, mail and property service, the one trans-Appalachian Ohio 
Valley route in its original application. With the filing of j the 
amendment Piedmont expressly disclaimed the routes here Cer¬ 
tificated. 


For Piedmont’s proposed pick-up service there was no axis, 
the proposed routes constituting a somewhat haphazard spider¬ 
web in the Virginia and Carolina area. The passenger roiites 
had a predominantly North and South axis paralleling existing 
surface transportation facilities (cf. App. 416-8, 489; App. A-, 
p. XIV; States Exh. 82, App. 215). Even the one route leading 
into the mountains, that is the one to Asheville and Knoxville, 
paralleled the only existing surface transportation in that direc¬ 
tion (App. 213-4; 432). 

Consequendy Piedmont did not propose to fill the need for 
cross-mountain transportation to the Ohio Valley termini of 
Cincinnati and Louisville, but sought merely to supplement 
existing surface transportation. 

As Piedmont pointed out in its brief of September 15, 1945 
to the examiners (App. 489) “The passenger routes proposed 
by Piedmont are along routes of established movement as shovm 
by highway and rail figures.” 

The prosecution of Piedmont’s application was strictly 
limited to its application. Its exhibits dealt primarily with its 
proposed pick-up service; but whether dealing with that service 
or its conventional passenger, mail and property operations they 
were limited entirely to transportation in the Piedmont and 
coastal regions and are completely devoid of any statistics, 
operational plans or other data relating to cross mountain opera¬ 
tion or the connection of the Ohio River Valley cities with the 
cities of the Piedmont and coastal regions of Virginia and North 
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Carolina (App. 283-415). A careful perusal of all of the ex¬ 
hibits and all of the oral testimony and argument does not 
indicate that Piedmont regarded itself in any way as an appli¬ 
cant for the basic east-west, trans-Appalachian Ohio Valley 
service proposed by State (App. 283-474; 487; 5524 and cf. 
310-11). 

Indeed, Dr. Brown, as Piedmonts expert, when speaking of 
the Piedmont territory, stated the nub of Piedmonts case thus: 
“The general trend of movement, of course, in this region, is 
towards the northeast where the great centers of population 
and of industry are found.” (App. 418). 

Another plain indication that Piedmont had no interest in 
scheduled operations involving flights of substantial distance 
over mountainous country may be deduced from its plan of 
operation calling for the use of single engine Norsemen air¬ 
craft at a time when the Douglas DC-3 had been proposed by 
State and was of course a plane certificated and well established 
(State Exh. P, App. 105 and Piedmont Exh. 50 App. 368). 

As Piedmont s application did not include the trans-Appala¬ 
chian Ohio Valley transportation incorporated in States ap¬ 
plication and as its application for conventional transportation 
of passengers, mail and property paralleled State’s application 
in only minor instances, States cross-examination of Piedmonts 
witnesses was so perfunctory as to be almost nonexistent (App. 
429, 434-6, 458-9, 4734). Similarly Piedmonts attorney did 
not cross-examine State s witnesses at all. 

C. The Disposition Made of the Case by the Trial Examiners, 

Public Counsel and the Board. 

The trial examiners pointed out (App. 508-9) 

“The area which State proposes to serve may be de¬ 
scribed as that region lying between a wide arc from 
Morgantown, W. Va. through Charleston, W. Va., 
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Cincinnati, Ohio, Louisville, Ky. and Chattanooga, 
Tenn. on the west and the Atlantic coast between 
Norfolk, Va. and Charleston, W. Va. [sic—obviously 
S. C.] on the east. Regions lying within this area may 
be referred to as the Appalachian, including the area 
from the east side of the Appalachian range, extending 
West; the Piedmont lying immediately east of the 
mountains; and the South Adantic seaboard, lying 
along the coast between Norfolk and Charleston;’. 

The examiners then discussed the barrier which the Ap¬ 
palachian Mountain Range had presented to the development 
of transportation facilities in an easterly and westerly direction 
in this area (App. 509). The examiners commented jipon 
State’s fitness, willingness and ability to conduct the transpor¬ 
tation in question, about its choice of DC-3 planes, its I cost 
statistics and other evidence presented in that connection (App. 
509-11,514). After disposing of the applications of several other 
companies which had sought certificates in this general area 
the examiners concluded that State should be recommended to 
conduct certain operations in the Carolinas and should be 
awarded the route across the mountains to Louisville, Ky. (App. 
515-6,521-2). j 

The examiners found that “the record shows a need for 
substantially all of the routes proposed by State” (App. 514). 
The examiners decided, however, that the route from Cincin¬ 
nati to Princeton-Bluefield, W. Va., could be served by Oom- 
monwealth Air Transport (App. 514-5, 519). 

The examiners awarded to Piedmont its predominandy 
north and south route paralleling the mountains from Winston- 
Salem to Washington and the branch route from Roanoke to 
Norfolk in Virginia (App. 518-9, 520). 

Exceptions were filed to the examiner’s report. Signifi¬ 
cantly, Piedmont filed no exception whatever with respecj: to 
the cross mountain east-west routes awarded to State from 
Louisville to the Piedmont territory and awarded to Commpn- 
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wealth from Cincinnati to Princeton-Bluefield, W. Va. The 
exceptions filed by Piedmont were addressed exclusively to 
the route from Winston-Salem in a southerly direction to 
Chester and Camden and from Wilmington to Asheville and 
Knoxville (App. 533-4). Piedmont also excepted to the failure 
of the examiners to award it any of its pick-up routes. 

State excepted generally to the failure of the examiners 
to recommend the entire integrated system of east-west routes 
which State had stressed in its application, evidence and 
briefs and specifically excepted to the failure to award it the 
east-west routes across the mountains from Cincinnati to 
Norfolk, Louisville to Norfolk and from Charlotte, N. C. 
to Chattanooga, Tenn. (App. 528-31). State also excepted to 
the failure to award it the Roanoke-Wilmington route and 
excepted to the failure to award it several other routes and 
points which for present purposes need not be discussed in 
detail (App. 529-31). 

When the case came before the Board, Public Counsel sided 
with State (App. 535-7). He recommended that State should 
be awarded a certificate covering its basic east-west routes, that 
is, from Cincinnati across the mountains to Roanoke and Nor¬ 
folk as well as to Greensboro and New Bern, N. C., from 
Louisville across the mountains to Charlotte, Wilmington and 
New Bern, as well as to Roanoke and Norfolk (App. 549, 550). 

Public Counsel recommended Piedmont only for its north- 
south route from Charlotte, N. C. to Washington, D. C. 
(App. 549).* 

Piedmont in its brief before the Board showed no interest 
in the east-west routes across the mountains to the Ohio River 
Valley sought by or recommended for State. Its brief followed 
its exceptions and complained merely of the local routes awarded 
to State in the Carolinas (App. 538-48). Its principal com- 

*In oral argument Public Counsel adhered to his recommendation 
of State for the trans-Appalachian Ohio Valley routes but made no 
specific recommendation as to Piedmont (App. 561-4). 
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plaint as to State was that State was more interested in trunk¬ 
line type of service than the local feeder service which Piedmont 
believed was needed in the Carolina territory involved (App. 
543-4). I 

When this case came on before the Board, therefore, 
neither the examiners and Public Counsel nor Piedmont had 
taken a position opposed to States basic application for routes 
across the Appalachian Mountains connecting the coastaj and 
Piedmont territory of Virginia and North Carolina with the 
Ohio River Valley. j 

Upon this record and upon these contentions the fioard 
found in substance that public convenience and necessitjy re¬ 
quired the certification of the very routes for which State} had 
applied, found that State was fit, willing and able to serve jhese 
routes but awarded the certificate therefor entirely to Piedmont. 
Thus the Board concluded (7 C. A. B. at p. 892; App. 565 
[892*]): I 

“Our study of the record leads us to the conclusion that 
local service connecting cities in the Piedmont area With 
Louisville and Cincinnati is justified. There is also a 
need for a route between Cincinnati and Norfolk via 
various intermediate points, and a route from Roanoke 


and 


to Danville, Greensboro, Raleigh, Fayetteville, 
Wilmington. 


“This evidence shows the lack of sufficient main arteries 
of traffic in an east-west direction, . . . 


“Transappalachian railroad and highway crossings to 
the Piedmont and Coastal Plain areas from the west 
are particularly circuitous and inadequate * * * More¬ 
over, the existing transportation pattern leaves the 
region east of the mountains isolated from the west and 
important points within this region without adequate 
connections among themselves/’ 


*As the Board’s decision has been bound into the joint Appendijc at 
page 565 thereof the citations to 7 C.A.B. apply likewise to the Appendix. 
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The Board then discussed (7 C. A. B. at pp. 892-3, App. 565) 
the evidence furnished by State to indicate in detail the in¬ 
adequacy of rail service in an easterly and westerly direction 
between trans-Appalachian points and the Piedmont (App. 
566 [30-1]). The Board further elaborated to a consider¬ 
able extent on the establishment of service between the Pied¬ 
mont area and Louisville and Cincinnati and commented on 
the “strong community of interest” between Louisville and 
the cities in the Piedmont as well as the “substantial com¬ 
munity of interest * * * between Cincinnati and Norfolk” 
(7 C. A. B. at pp. 893, 894-895, App. 565). Having thus 
found pursuant to the statutory requirement that public con¬ 
venience and necessity required the east-west transportation 
here involved the Board turned to the selection of the carriers to 
be certificated. The Board rejected summarily the applications 
of six companies seeking certificates in the territory here in 
question. It then concluded (7 C. A. B. at p. 901, App. 565): 

“The choice has thus narrowed down to State Air¬ 
lines and Piedmont Aviation, and which of these two 
companies should be selected to conduct the proposed 
service presents a close and difficult question. Both 
have engaged in various phases of aeronautics for a 
period of years. 

* * * * 

“Each applicant has shown an adequate financing 
program, and each has demonstrated an energetic in¬ 
terest in the conduct of the operations.” 

The Board selected Piedmont to conduct this operation ap¬ 
parently for the principal reason that it had conducted certain 
pilot training programs and had engaged in other fixed base 
activities whereas State had concentrated on charter operations 
and thus did not have as large a staff. But, the Board added, 
“Although there is no doubt that State could obtain such per¬ 
sonnel, it would require more time to set up airline operations 
than would a carrier whose personnel are qualified in this re- 
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spect” (7 C. A. B. at p. 902, App. 565). The Board denied in 
its entirety Piedmonts mail pick-up proposal. 

The Board of course did not make any finding to the effect 
that Piedmont had applied for the routes in question and made 
no finding that Piedmont had submitted any plan of oper ation 
covering the lines for which it was certified. Similarly} the 
Board made no findings, and in view of the complete la<pk of 
evidence could have made no findings as to Piedmonts organ¬ 
izational plan for trans-Appalachian service or as to Piedmont’s 
financial plans for such service. This, as we shall show below, 
is in direct violation of the Board’s own rules on the subject. 

The situation, after the Board’s decision, may be summed 
up by the following schedule: 


Covered by Covered by 

Piedmont’* State’s 

application for application for 

passenger, mail p^ssen^er, mail 



Certified by 
the Board 

and property i 

service* 

ind property 
services 

Number of miles between terminals* 

1719 

536 

1694 

% of mileage between terminals certificated, 
covered by applications 


| 


100% _ 

31.2% 

98.5% 

Number of stops (cities) 

28 

9 

26** 

Urban population of cities certified and 
covered by application 


l 


2,177,293 

720,934 : 

M 53,198 

% of cities certificated covered by applica¬ 



tions 

100% 

33.1% 

98.8% 

Approximate average miles between stops 




on certified routes 

60.1 

36 

69.5 

Routes certified in Ohio and Kentucky 

2 

0 

1 "2 

Trans-Appalachian Mountain routes certi¬ 




fied 

2 

0 

2 


This situation is graphically illustrated by the maps set |out 
at pp. XIV-XV, infra of Appendix A. 


*The figures in this table are taken from States Exhibit 34, App. 143-7, and 
Piedmont's Exhibit 47, App. 362-3 with insignificant exceptions. 

**Two cities not covered by the State application are Charlottesville, which at 
the time when the application was filed and indeed to the present time has jno suitable 
airport and Morehead City which was certified only for summer seasonal operation. 
London-Corbin and Middlesboro-Harlan, Ky., added by the Board on its own initiative, 
and having no suitable airports, while not specifically mentioned in State's application 
were on routes applied for by State and specifically included in that portion of the 
application covering "intermediate points” on such routes. (App. 18). j 
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D. The Application for Reconsideration, the Reargument and 

the Determination thereon. 

After this decision was made by the Board, State filed its 
petition for rehearing on May 8, 1947 (App. 566). The 
first contention advanced in this petition was that Piedmont 
could not legally be certified because it did not meet the re¬ 
quirements of the Civil Aeronautics Act in that (a) it had not 
applied for the routes awarded to it, (b) it had not furnished 
any evidence to support an award of the principal routes made 
to it, and (c) it had not been considered by anyone as an 
applicant for the trans-Appalachian routes (App. 566 [8-13]). 
The petition for rehearing also urged that Piedmont had not 
shown any adequate plan of operation, had shown no plan 
at all with reference to trans-Appalachian routes awarded and 
had failed to demonstrate its suitability as a scheduled carrier 
in many basic respects which need not now be reviewed in 
detail (App. 566 [13-52]). 

Upon reargument the legal points now urged were fully 
discussed (App. 601-9). The Board, however, adhered to 
its decision. In doing so it reaffirmed a finding implicit in 
its original decision that State was fit, willing and able to per¬ 
form properly the transportation for which it had applied. The 
Board said (App. 612): 

‘‘State’s ability to build up a qualified organization is 
not questioned. That it could do so was implicit in 
the finding that the carrier was fit, willing, and able”. 

The Board pointed out that State “would be forced to build 
from a skeleton organization” whereas Piedmont had more 
personnel available. (Parenthetically, it may be noted that the 
Board by its action in the Atlantic Seaboard case, supra, and 
Great Lakes to Florida case, supra , had postponed certificating 
the routes here involved for a period of six years, from State s 
first application in 1941; the Boards sudden insistence that 
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the matter of days or weeks involved in building an organiza¬ 
tion should be of controlling weight in the matter of awarding 
the certificate is at best an unexplained inconsistency, of a 
capricious nature. This statement is made on the assumption 
that the Boards finding as to Piedmonts superiority ip the 
matter of personnel is true although that also is vigorously de¬ 
nied by State). The Board conceded that it was (App. 613) 

“fully aware of the interest State has shown ip this 
matter and of the thoroughness with which it planned 
and prosecuted its application both in establishing con¬ 
venience and necessity and in urging its selection as the 
carrier to operate local and feeder routes in the South¬ 
eastern States area.” 

The Board, however, dismissed this showing as well as Stjate’s 
other contentions in a summary fashion without finding that 
Piedmont had submitted any plan for operating the routes 
awarded and without finding that the single engine aircraft 
operation proposed by Piedmont would meet the safety re¬ 
quirements. The Board intimated that these were matters (that 
could be considered in the future when operations werel ac¬ 
tually begun by Piedmont (App. 613-4). 

Turning to the legal contentions advanced by State for 
denying a certificate to Piedmont the Board was of the opinion 
that the Piedmont application was sufficiently broad to cover 
the routes awarded. This conclusion was based specifically 
on the introductory portion of Piedmont’s application (App. 
615). Insofar as here material this introductory statement 
(App. 31) was: 

“The Applicant, Piedmont Aviation, Inc. * j * 
hereby applies for a permanent and/or temporary Cer¬ 
tificate of Public Convenience and Necessity under 
Section 401 of the Civil Aeronautics Act * * * for 
the authorization to engage in federal air transportation 
as an air carrier of passengers, mail and property, jin 
combination local and federal service and mail, express 
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and property pickup service on the routes detailed 
herein , or such modification of such routes as the 
Board may find public convenience and necessity re- 
quire. 

Following this general introduction the application con¬ 
tinued in the form required by the statute and the Boards 
regulations*—listing specifically each of the routes for which 
Piedmont sought a certificate including the terminals of each 
route and each intermediate point As amended this list did 
not include any trans-Appalachian Ohio Valley points or 
routes (App. 69-70). In the light of this “modification” 
clause, the Board was of the opinion that State had all the 
notice to which it was entided with respect to Piedmonts poten¬ 
tially competitive position. The Board considered some authori¬ 
ties upon which we shall comment later in our argument and 
came to the conclusion that the rehearing should be denied. 

The order was thereupon entered denying States applica¬ 
tion for a certificate and issuing a temporary certificate of public 
convenience and necessity to Piedmont (App. 622-8). 

Relevant Parts of Applicable Statutes, Regulations 

and Rules 

As these extracts are somewhat voluminous they are set 
forth in Appendix A of this volume, pp. I-XIII, infra. 

Statement of Points 

1. The Board erred in issuing a temporary certificate of 
public convenience and necessity to Piedmont. 

2. The Board erred in issuing a temporary certificate of 
public convenience and necessity to Piedmont which had not 
filed an application for the routes awarded to it. 

* These regulations are set forth as Appendix A, pp. XI-XIII, infra. 
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3. The Board erred in issuing a temporary certificate of 
public convenience and necessity to Piedmont without giving 
adequate notice to State or Public Counsel that such action was 
possible or contemplated. 

I 

4. The Board in issuing a temporary certificate of public 
convenience and necessity to Piedmont acted arbitrarily and 
capriciously and in disregard of its own standards. 

I 

5. The Board erred in refusing to issue a certificate of 

public convenience and necessity, temporary or permanent, 
to State. j 

6. Having found that routes for which State applied to 
be required by the public convenience and necessity and Having 
found State to be fit, willing and able to serve them the 
Board erred in not issuing to State a certificate of convenience 
and necessity as required by the statute. 


Summary of Argument 

| 

The sole authority of the Board to award certificates of 
public convenience and necessity rests in Section 401 ojf the 
Civil Aeronautics Act of 1938.* This Statute required the 
Board to grant a certificate of public convenience and necessity 
"authorizing the whole or any part of the transportation; cov¬ 
ered by the application”, if it finds the applicant fit, willing 
and able and finds that "such transportation is required by 
the public convenience and necessity”. The statute continues 
with the provision "otherwise such application shall be denied”. 
As Piedmont upon the basis of its amended application did 
not apply for any trans-Appalachian Ohio Valley transporta¬ 
tion and as its application for conventional passenger, mail 
and property transportation covered less than one-third of the 
routes granted, it is plain that the Board acted contrary to the 


L 52 Stat. 987, 49 U. S. C. § 481, App. A, pp. II-V, infra. 
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express requirement of the statute in granting the certificate 
here involved to Piedmont 

The foregoing argument is strengthened by the statutory 
requirement (§ 401 (c) of the Act) that the Board shall give 
due notice of any application filed and the detailed rules of the 
Board itself requiring applications to state specifically the routes 
desired and providing for notice to all interested parties. Such 
requirements, as well as the general requirements of notice in 
administrative proceedings would be meaningless unless the 
application of which notice is given is required to state at least 
substantially the routes for which a certificate may be issued 
to an applicant. Otherwise, as in the present case where a 
certificate was awarded to an applicant who did not apply for 
approximately 70% of the routes awarded, Public Counsel 
and competing applicants are deprived of opportunity ade¬ 
quately to present their cases and have not been accorded a 
hearing in keeping with traditional standards of due process 
of law. State was seriously prejudiced by such action and was 
deprived of its opportunity to attack Piedmont’s fitness and 
ability to operate the routes in question. 

That the Board lacked authority to award the certificate to 
Piedmont under Section 401 of the Civil Aeronautics Act is 
likewise established by the Board’s announced decisions uni¬ 
formly rejecting applications which did not specifically cover 
substantially the routes found to be necessary; the Board has 
taken such action in spite of the existence of ‘'catch-all” clauses 
far more comprehensive in scope than the “modification” phrase 
in the Piedmont application upon which reliance is placed. 

In any event the Board’s action was arbitrary and capricious 
and the Board’s conclusions were unsupported by findings or 
any substantial evidence in that Piedmont did not adduce any 
evidence to show that it was fit and able to operate trans- 
Appalachian Ohio Valley routes. 

As the Board found State to be fit, willing and able to 
operate the routes in question and as it found that public con- 
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venience and necessity requited such routes, the Civil Aeronau¬ 
tics Act and the Administrative Procedure Act compel the 
issuance o£ the certificate to State which is the only remaining 
applicant for these routes; this Court should therefore remand 
to the Board with instructions (1) to issue a temporary dr per¬ 
manent certificate of convenience and necessity to State with 
respect to the routes here involved, and (2) to vacate the Certifi¬ 
cate for such routes heretofore issued to Piedmont. 


ARGUMENT 


POINT I. 


AS PIEDMONT’S APPLICATION DID NOT COVER THE 
ROUTES AWARDED BY THE BOARD, THE BOARD HAD 
NO STATUTORY AUTHORITY FOR ISSUING THE CERTIFI¬ 
CATE TO PIEDMONT. | 

I 

The review here sought and the relief requested is founded 
upon the statement made by this Court in United Air Liwps v. 
Civil Aeronautics Board, 81 App. D. C. 89, 91, 155 F. 2d 169, 
171, that: 

"The courts must make certain * * * that a disputed 
executive action is within the terms of the legislative 
mandate, fairly based on facts fairly found, and not 
arbitrary, capricious or fanciful.” 

A. The Legislative Mandate Was Violated in Issuing the Certifi¬ 
cate to Piedmont. 

Section 401 of the Civil Aeronautics Act* (App. A, pp. 
II-V, infra ) prohibits an air carrier from engaging in air 
transportation unless there is in force a certificate issued by the 
Board authorizing such carrier to engage in such transportation 
(see United Air Lines v. Civil Aeronautics Board, 81 App. D.|C. 
89, 92, 155 F. 2d 169, 172). That section of the Act further 
provides in subdivision (b) that application for a certificate shhll 
be in writing and "shall be in such form and contain such m- 


*52 Stat. 987, 49 U. S. C. § 481. 
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formation, and shall be accompanied by such proof of service 
upon such interested persons, as the Authority shall by regula¬ 
tion require.” Subdivision (c) provides for general notice to the 
public, for intervention and for public bearing. Then follows 
the provision already referred to above directing the Board to 
issue a certificate [id. subsection (d)(1)] “authorizing the 
whole or any 'part of the transportation covered by the applica¬ 
tion* if it finds the applicant fit, willing and able and finds 
that “such transportation is required by the public convenience 
and necessity”. The legislative mandate concludes “otherwise 
such application shall be denied”. Similar provisions appear 
with respect to the issuance of a temporary certificate where 
application for such a certificate is made (see App. 615). 
Subdivision (f) of Section 401 provides that any certificate 
covering domestic transportation must specify the terminal 
points and intermediate points between which the air carrier is 
authorized to engage in air transportation. 

If on the face of this statute alone it is not clear that an 
application must state the points to be served and that the 
power of the Board in issuing a certificate is limited to author¬ 
izing the whole or any part of the transportation service specified 
in the application, then such doubt is removed by the regula¬ 
tions of the Board specifically adopted pursuant to subdivision 
(b) of Section 401 of the Act. These regulations, set out in 
full in the appendix (App. A, pp. XI-XIII, infra ), impart to 
applications to be filed pursuant to Section 401 much more 
stringent requirements and limitations than the rules of Civil 
Procedure require with respect to pleadings filed in the courts. 
The following prerequisites are most important for present pur¬ 
poses (App. A, pp. XII-XIII, infra): 

“(3) An adequate identification of each route for 
which a certificate is desired, specifying the type or 
types of service (mail, passengers, and property) to be 
rendered on each such route, and whether or not such 
services are to be rendered in scheduled operations. 
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The identification of each route shall name every ter¬ 
minal and intermediate point to be included ifi the 
certificate for which application is made. 

“(4) A map (which may be attached as an exhibit) 
drawn approximately to scale showing all terminajl and 
intermediate points to be served, giving the approxi¬ 
mate mileages between all adjacent points, and the 
principal over-all distances.” 

The statutory mandate directing the Board to issue a certificate, 
if it makes appropriate findings, only with respect to | “the 
whole or any part of the transportation covered by the appli¬ 
cation” has thus received precise meaning.* 

It is unnecessary to contend in the present case that! the 
Board may not include certain intermediate points between 
termini for which application has been made even though 
such intermediate stops may not have been specifically covered 
by the application. That is not the present situation. 

Piedmont s application as amended did not cover any trans- 
Appalachian service connecting the Ohio Valley cities of 
Louisville, Cincinnati, Lexington, Frankfort, Portsmouth, and 
Huntington-Ashland with the Piedmont and Coastal Regions 
of Carolina and Virginia. Piedmonts passenger and ijiail 
application did not cover more than 31% of the routes awarded, 
and covered but nine of the twenty-eight cities included in 
the certification (p. 15, supra). Piedmonts application, 
as amended, failed even to apply in the most general terms 
for “the establishment of a route designating Louisville arid 
Cincinnati as alternate terminals and extending into the Pied¬ 
mont area” to “provide these Carolina cities with an outlet 
— 

* Vernon C. Kohlhaas, formerly an attorney for the Civil Aero¬ 
nautics Board, in “Procedure Before the Civil Aeronautics Board On 
Application for Certificate of Public Convenience and Necessity”, 6 Fed. 
Bar Jour. 373, 374, emphasizes the importance attached to an application 
when he states: 

“The initial step in obtaining a certificate of public conven¬ 
ience and necessity is the filing of the application. In both form 
and substance the application is [in] the nature of a pleading.” 
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to Louisville and Cincinnati” (App. 565 (895)). But these are 
the very routes which the Board found were required hy 
public convenience and necessity (ibid.). Those are the routes 
which the Board sought to implement by the certificate issued 
to Piedmont purportedly under a law limiting the Boards 
power to certify “the whole or any part of the transportation 
covered by the application”. 

Action in defiance of the legislative mandate rather than 
in compliance therewith is plainly established in this case. 

In its opinion following the rehearing, the Board sought 
to justify its action by stating “a construction of the Boards 
power in a manner that would limit its choice of a route to 
that proposed by some single applicant, and its choice of a 
carrier to that applicant outlining the route most nearly con¬ 
forming with that found to be required by the Board would 
be an invitation to frustrate the carrying out of the very pur¬ 
poses which the act seeks to accomplish” (App. 617). 

Somewhat similar action by the Interstate Commerce Com¬ 
mission in 17. S. v. Carolina Carriers Corp., 315 U. S. 475, 
brought swift rebuke from the Supreme Court. There the 
Commission, apparently in the belief that it was furthering the 
general objects of the Motor Carrier Act of 1935 (49 Stat. 543, 
49 U. S. C. Sec. 306), had applied unique standards to an ap¬ 
plicant under the Grandfather clause because he was a carrier 
over irregular routes. Furthermore, in so doing, the Interstate 
Commerce Commission had failed to make any dear and ade¬ 
quate findings of fact to indicate the reason for limitations im¬ 
posed upon the certificate issued. In sustaining reversal, the 
court said (315 U. S. at pp. 488-9): 

“To appellee such matters involve life or death. 
Empty or partially loaded trucks on return trips may 
well drive the enterprise to the wall.... 

* * * * 

“Congress has made a grant of rights to carriers such 
as appellee. Congress has prescribed statutory standards 
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pursuant to which those rights are to be determined. 
Neither the Court nor the Commission is warranted in 
departing from those standards because of any doubts 
which may exist as to the wisdom of following the course 
which Congress has chosen .” 

So in the present case the Board must follow the limitation 
which Congress has chosen to place upon the Board s power to 
issue new certificates only for “the whole or any part of the 
transportation covered by the application”. 

Congress vested in the Board, upon its own initiative, “after 
notice and hearing”, the power to “alter, amend, modify, or 
suspend any such [existing] certificate, in whole or in part”,* 
upon certain specified conditions. No such power was given to 
the Commission with respect to the application for new certifi¬ 
cates of public convenience and necessity. There the power was 
strictly limited to granting or denying certificates with respect 
to the whole or any part of the transportation in fact applied 
for. This Congressional mandate must be obeyed here. 

As in the Carolina Carriers Corporation case, supra, whether 
or not the Board acts in compliance with this mandate involves 
the “life or death” of State. 

Nor is there any basis for the Boards suggestion that Com¬ 
pliance with the language of the statute would in any way 
frustrate the Boards powers (App. 617) in carrying out the 
general purpose of the act. Those purposes specifically] in¬ 
clude:** 

“The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs * * * of the United States, * * * 


The promotion of adequate, economical, and effi¬ 


cient service by air carriers 


* * * 


_ 

*Civil Aeronautics Act of 1938, § 401(h), 52 Stat. 987, 49 U. S. C. 
481(h) (App. A, pp. IV-V, infra). 

**Civil Aeronautics Act of 1938, §2, 52 Stat. 980, 49 U. S. C- 
§ 402 (App. A, p. I, infra ). 


26 


The encouragement and development of Civil Aero¬ 
nautics.” 

None of these purposes can conceivably be carried out if the 
decision made by the Board in the present case is to stand. 
Private enterprise will not expend the funds and energy re¬ 
quired to establish fitness, willingness and ability under the 
Civil Aeronautics Act and the public convenience and neces¬ 
sity of new routes if the statutory requirements are to be disre¬ 
garded. Under the decision rendered by the Board the filing of 
an application for a certificate of public convenience and neces¬ 
sity is at best a gamble. The applicant who in reliance upon 
the statute has established his fitness, willingness and ability 
and has established public convenience and necessity of the 
routes for which he has applied, may find himself without the 
certificate to which he is entitled under the statute because the 
Board feels that another party not an applicant for the routes 
so established is nevertheless entitled to reap what the other 
applicant has sown. Proceedings for new certificates, instead of 
being intelligent contests upon established issues, will become 
battles royal with no holds barred.* Such a construction of the 
law will hardly encourage the development of civil aeronautics 
or of an air transportation system. 

If the Board decides that public convenience and necessity 
require routes for which there is no applicant “fit, willing and 
able”, the Board need only deny the applications before it. 
If the service is, in fact, necessary, there will be ample oppor¬ 
tunity in a subsequent proceeding where applications have 


*For example, in the case under review there were twenty-five 
airline applicants. If each applicant had regarded each other applicant 
as a prospective contestant for routes sought, the hearing would un¬ 
doubtedly still he in its early stages. But that is what the Board’s decision 
here would seem to require for most applications, in addition to specify¬ 
ing routes, contained a general relief clause in most instances much 
broader in scope and purpose than that found in the Piedmont applica¬ 
tion (App. 665-70). 
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been filed covering the points in question to issue the required 
certificates. Indeed, that is the solution which the Board has 
adopted in other cases. See, for example, the Pennsylvania- 
Cent. Air., Youngstown-Erie-Buffalo Op., case, 1 C. A. A. 811, 
818;* Trans-Southern Air., et al., Amarillo-Oklahoma City Op., 
2 C. A. B. 250, 268 (1940); Delta Air, et al., Service to fitlanta 
and Birmingham, 2 C. A. B. 447, 478 (1941); Cintinnati- 
New York Additional Service, Docket No. 221 et al., decided 
October 20, 1947 at p. 5, Mimeograph Opinion; Arizona-New 
Mexico Case, Docket No. 968, decided February 13, 1948, at 
p. 25, Mimeograph Opinion. 

Furthermore, Section 401 (h) of the Act (App. A, ip. IV, 
infra') permits the Board on its own initiative, after due notice 

and hearing, to amend outstanding certificates in conformity 
with its ideas. 

The decisions to which the Board referred in an endeavor 
to sustain its interpretation of the law are entirely inapposite. 
Cases such as Chicago, St. P., M. & O. Ry. Co. v. U. Si, 322 
U. S. 1; Alton R. Co. v. United States, 315 U. S. 1^ and 
McCracken v. United States, D. C. Ore., 47 F. Supp.j 444, 
relate to different statutes and different questions. Witji the 
exception of a part of the Omaha Ry. case, 322 U. S. 1, supra, 
they were concerned entirely with certificates of public con¬ 
venience and necessity under the Grandfather clause of the 
amended Motor Carriers Act, 52 Stat. 1238, 54 Stat. 923, 49 
U. S. C., § 306. Under that clause the Interstate Commerce 
Commission was required merely to resolve the question of 
whether the applicant ‘was in bona fide operation on June 1, 
1935, over the route or routes or within the territory for which 

* Application to serve Youngstown denied because, while service 
needed, the applications did not cover the service found necessary (see 
comments on die Pennsylvania Centred Airline case in 11 Air L. R. 
405,408). Subsequendy Pennsylvania Central Airlines as well as United 
filed applications for the east-west service to Youngstown found desir¬ 
able by the Authority and certificates were issued (United A. L., et cd., 
Youngstown, Ohio, Operation, 2 C. A. B. 543, 552-3). 
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application is made”. This language differs materially from 
the limitation imposed by the act involved in the present con¬ 
troversy. In each of the cases, except the Omaha Railway case, 
the application filed under the Grandfather clause included the 
points covered hy the certificate and the only question was 
whether the applicant was in fact serving the route or territory 
covered by his application before June 1, 1935. That portion 
of the Omaha Railway case, 322 U. S. 1, which did not involve 
a Grandfather clause determination upheld the order of the 
Interstate Commerce Commission requiring applicant to serve 
certain intermediate points upon routes which had been spe¬ 
cifically applied for hut which points applicant, by amendments 
of its application, had indicated it did not wish to serve. Even 
if we assume that similar power would he ascribed to the Civil 
Aeronautics Board, such power has no relation whatever to the 
power which that Board sought to exercise in the present pro¬ 
ceeding. It is one thing, particularly in the absence of com¬ 
peting applicants*, to authorize service to intermediate points 
on routes specifically covered by an application; it is another to 
certify entirely new routes not covered by the application at all. 

Nor can the clause in the introductory portion of Pied¬ 
mont s application be deemed to extend the scope of that appli¬ 
cation from the very limited routes specified to the extensive 
trans-Appalachian-Ohio Valley service authorized. The gen¬ 
eral clause, as we have pointed out, is found in the introductory 
paragraph which stated that Piedmont applied for certain 
service on the ‘routes detailed herein , or such modification** of 
such routes as the Board may find public convenience and 
necessity require.” (App. 31). It can hardly be said that exten- 

*The parties complaining about the decision in the Omaha Railway 
case, supra, were railroads which were themselves serving the points in 
question—they were simply endeavoring to suppress competition. 

** Whatever may be the legal consequences attaching to a "catch all" 
clause in an application the limited language in the Piedmont applica¬ 
tion does not even qualify as such a clause (see, e.g., real “catch all” 
clauses, App. 665, 667-70). 
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sion of routes across the Appalachian Mountains from the Pied¬ 
mont for several hundred miles into states not even mentioned 
in the amended application constitutes a modification of the 
routes in fact applied for. The facts set forth in the schedule 
(p. 15, supra) and the maps (pp. XIV-XV, infra), should be suf¬ 
ficient to indicate that by no stretch of the English language can 
the routes covered by the certificate issued to Piedmont be 
deemed a “modification” of the routes applied for by that 
company. 

“Modification”, as used in the Piedmont petition, is no 
word of art. It has a plain meaning. Webster defines 
“modification” in terms of the verb “modify” and that verb, in 
turn, in the only sense in which it could possibly be used here, 
is defined as follows: 

i 

“1. to limit; also to mitigate; assuage [obs.] 

“2. to reduce in extent or degree; to moderate; qualify; 
lower, * * * 

“4. to change somewhat the form or quality of; to alter 
somewhat; as to modify the terms of a contract 
(Webster New International Dictionary, Second 
Edition, 1943) 


Hie Oxford English Dictionary (Ox. 1933) defines “modifica¬ 
tion” as follows: 

I 

“1. The action of limiting, qualifying or ‘toning down' 
(a statement, etc.); a limitation, restriction or 
qualification.” 

The only other general definition contained in that dictionary is: 

I 

“3. The action in making changes in an object without 
altering its essential nature or character, the state 
of being thus changed; partial alteration.” 

| 

These definitions do not suggest that modification is the 
equivalent of extension or that it permits an alteration of roiites 
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to include not only hundreds of miles of routes not applied for 
but a system of routes entirely different from that which was 
the subject of Piedmonts application. 

Indeed, Piedmont, itself, through the testimony of its presi¬ 
dent, Thomas H. Davis, ascribed to the general clause relating 
to modification of the proposed routes the very meaning for 
which we contended. When being cross-examined relative to 
the possibility of giving service to the Greensboro-High Point 
Airport, located adjacent to one of the routes applied for by 
Piedmont, in addition to giving service to the Winston-Salem 
Airport located some 15 miles from the Greensboro Airport, 
Mr. Davis said (App. 470): 

“. . . I would like to have it understood here, now, that 
any point not included on our proposed routes which 
are along our proposed routes, and which would not 
materially upset our plan of operation, that the Civil 
Aeronautics Board saw fit for us to serve, we would be 
delighted to serve it.” 

That is the only direct statement in the entire record of Pied¬ 
mont’s construction of its own application and plainly shows 
that Piedmont never intended to have included within its ap¬ 
plication points and routes wholly at variance with the specific 
transportation applied for. It limits the Piedmont application 
to the Piedmont and Coastal territory and permits of no exten¬ 
sion on a trans-Appalachian basis into the Ohio River Valley. 

With the exception of the present case, the Civil Aero¬ 
nautics Board, itself, has consistently, in its opinions dealing 
with similar problems, taken the position that a certificate may 
not be issued unless the application specifies the transportation, 
which the Board ultimately determines to be needed by the pub¬ 
lic. See West Coast Case, 6 C. A. B. 961, 997; Colonial Air. 
et al., Atlantic Seaboard Op., 4 C. A. B. 552, 558-9; New 
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England Case, 7 C. A. B. 27, 39*; North Central Case, 7 
C. A. B. 639, 673-4; Middle Atlantic Area Case, Docket No. 
674, decided February 19, 1948, page 80** (Mimeograph 
Opinion) (see other cases cited pp. 37-8, infra"). 

In denying the application of Los Angeles Airways, the 
Board in the West Coast Case, 6 C. A. B. at page 997, supra, 
announced the very principle for which we contend: | 

“Although its application contained a clause to the 
effect that it would accept a certificate authorizing serv¬ 
ice which might be found by the Board to be required 
by the public convenience and necessity in tne area 
of its routes or adjacent to its routes, we do not believe 
that it is sufficiently broad to justify the selection of 
this carrier to provide the service here found required. 
No traffic evidence or cost data or other information 
bearing upon an operation similar to that herein in¬ 
volved were submitted by Los Angeles.” 

In the Panagra Terminal Investigation, 4 C. A. B. 670, the 
Board was faced with the question of whether the power con¬ 
ferred upon it by Section 401 (h) of the Civil Aeronautics 
Act*** to “alter”, “amend” and “modify” upon its own initiative 
an outstanding certificate of public convenience and necessity 
permitted the Board to extend Panagras route by mjileage 
amounting to 14% of Panagras then existing mileage} (see 

pp. 673 and 678). The Board came to the conclusion that 
— 

*The applications of Norseman and Northern were summarily re¬ 
jected because the applications covered routes principally in a north 
and south direction, whereas, the Board found that feeder lines in an 
easterly and westerly direction were primarily required. Both applica¬ 
tions contained general relief clauses and the Norseman application 
contained a “catch-all” requesting such routes “in the New England area 
as the Board may deem to be in accord with the public interest * * 

*'* Atlantic Centrals application was summarily rejected because it 
did not specifically cover the route pattern found necessary by the Board 
although that Company’s amended application contained a “catch-all” 
clause stating that its application was not limited to specific routes but 
should be construed to apply to “any other route or routes * * * to 
conform to its [the Board’s] judgment as to the requirements c»f the 
public convenience and necessity * * 

***Appendix A, p. IV, infra. 
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the language of the Act, much broader than the “modification’ 
clause in Piedmonts application, did not confer authority 
to “include the addition of new service which would be so 
extensive as to amount to a new air transportation route, or of 
such a kind as to substantially change the character of the 
carrier s system” (id. at p. 673)*. This language is apposite 
here, where the Board relying solely on the phrase “such 
modification of such routes” has granted a certificate extending 
by some 200% the passenger mileage applied for and has 
certified trans-Appalachian service on an application seeking 
only to serve certain limited points principally in a northerly 
and southerly direction in the Piedmont and Coastal Regions 
of Virginia and the Carolinas. 

The Boards decision is contrary to the opinion of the 
United States Attorney General (39 Op. Atty. Gen. 442, 444) 
wherein the Attorney General, basing his opinion on the re¬ 
quirement of a posted notice of the application, held that the 
Civil Aeronautics Authority was without power under the 
Grandfather clause contained in the Civil Aeronautics Act, 
Section 401(e)**, to issue a certificate covering more routes 
than had been applied for by the original telegraphic applica¬ 
tion filed by the applicant 

B. The Error of the Board is Emphasized hy the Provision 
Requiring Notice to All Interested Parties and Proper 
Hearings as a Condition to Issuing Certificates; Failure to 
Notify State of Piedmont’s Unexpressed Aspirations De¬ 
prived State of a Hearing in Keeping with Standards of 
Due Process of Law. 

Section 401(c) of the Civil Aeronautics Act integrates with 
the requirement of the filing of an application the command 

*The reversal of this case in W. R. Grace & Co. v. Civil Aero¬ 
nautics Board, 154 F. 2d 271, su'pra, did not disturb this decision but 
merely instructed the Board to determine whether it did not in fact 
have an application before it filed by Panagra for the service in question 
so that the Board would not be limited to acting on its own initiative 
under Section 401(h). 

**52 Stat. 987, 49 U. S. C. § 481(e), Appendix A, p. HI, infra. 
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that the Board “shall give due notice thereof to the public * * * 
and to such other persons as the Board may by regulation de¬ 
termine” (App. A, p. II, infra). 

Section 5 of the Administrative Procedure Act (6() Stat 
239, 5 U. S. C. § 1004) provides that in every case where after 
hearing the administrative agency is required to determine a 
matter, there shall be notice of hearings and issues and 2(11 per¬ 
sons entitled to such notice shall be advised of “the matters of 
fact and law asserted” (App. A, p. VI, infra). 

The Board in its own regulations issued at the same time 
as the regulation requiring the filing of detailed applications 
specifying each point to be served provided that notice of 
applications should be given to the public and to “all of the 
existing air carriers and other applicants” (App. A, p. IX, ififra). 

If under the statute and the regulations the notice is to 
serve any purpose whatever, it must obviously be a notice re¬ 
ferring to an application which, at least in substance, plainly 
specifies the nature of the routes for which application is made. 
The notice effected by Piedmonts amended application indi¬ 
cated to all interested parties, including Public Counsel and 
State, that Piedmont sought only certain limited passenger 
feeder routes principally in a northerly and southerly direction 
in the Piedmont and Coastal Regions of Virginia and the Caro- 
linas. Certainly, no notice was given to anyone that Piedmont 
sought the trans-Appalachian Ohio Valley routes in which State 
was interested. 

In the present case, the limitation of Piedmonts applica¬ 
tion to the Piedmont and coastal routes is emphasized because 
Piedmont had originally applied for one trans-Appalachian 
combination pickup and passenger route. The specific with¬ 
drawal of this route by Piedmont’s amendment (App. 69-70) 
prior to the hearings before the examiners was an express 'dis¬ 
claimer of any intention to compete with State for the trans- 
Appalachian routes which formed the basis and backbone of 
State’s application. 
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State’s perfunctory cross-examination of Piedmont, which 
made no effort to show any factors bearing upon Piedmonts 
inability to operate trans-Appalachian routes. States failure 
to attack the competency of Piedmonts personnel for trans- 
Appalachian’s operations, States failure to attack specifically 
the lack of any plan for the operation of trans-Appalachian 
routes, and State’s failure to attack Piedmont’s plans for day 
contact flight are all matters which may be ascribed direcdy to 
the failure of the Piedmont application to indicate any interest 
in the trans-Appalachian routes sought by State. 

The failure of Piedmont in its exceptions to the examiners’ 
report to except to the award of the trans-Appalachian Ohio 
Valley routes to State, and the failure to except to the examiners’ 
report insofar as it did not award such routes to Piedmont, 
constitute the final formal recognition by Piedmont that it was 
not the applicant for such routes (App. 533-4). 

Nowhere in the entire record of hearings and arguments 
before the examiners or, indeed, the Board, prior to the original 
decision by the Board in this case, did Piedmont evince any 
interest whatever in the trans-Appalachian Ohio Valley routes 
awarded to it, although applied for only by State. 

Under these circumstances, to deny a certificate to State 
which was found fit, willing and able to operate these routes 
and to issue the certificate to Piedmont is not only contrary 
to the statutory and regulatory requirements of notice but is 
direcdy at variance with the decision of the United States 
Supreme Court in Morgan v. United States , 304 U. S. 1. Much 
of the opinion is apposite. We quote briefly (pp. 18-9): 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet 
them. The right to submit argument implies that 
opportunity; otherwise the right may be but a barren 
one. Those who are brought into contest with the 
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Government in a quasi-judicial proceeding aimed at the 
control of their activities are entided to be fairly advised 
of what the Government proposes and to be heard 
upon its proposals before it issues its final command. 

“No such reasonable opportunity was accorded 
appellants/' 

I 

The Court, after much additional discussion of this jj>oint, 
concluded (p. 22): 

“The maintenance of proper standards on the part 
of administrative agencies in the performance of [their 
quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it \s in 
their manifest interest. For, as we said at the oiitset, 
if these multiplying agencies deemed to be necessary 
in our complex society are to serve the purpose^ for 
which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the 
basic concepts of fair play." (p. 22) 

Under the facts in the present case the fundamental lack 
of notice and fairness in the proceedings below can hardly be 
dismissed with the callous indifference evidenced by the 
following statement of the Board in its decision on the rehearing 
(App. 618): “The mere fact that State, intent on matters 
which it deemed more important, did not consider Piedmonj: as 
a threat to it, cannot be used to support a plea that it was de¬ 
prived of notice and hearing". j 

The basic difference not only between the routes actually 
applied for by Piedmont and those sought by State but the 
basic difference in route patterns between the trans-Appa- 
lachian-Ohio Valley service sought by State and the service 
along the Eastern Seaboard sought by Piedmont makes it 
utterly impossible to contend that State should have expected 
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the action which the Board ultimately took and should accord¬ 
ingly have introduced evidence at the hearings for the purpose 
of combatting claims which Piedmont had never made.* 

The type of evidence which State could have adduced is 
exemplified in the statement of Carl J. Brock (Appendix Q to 
Petition for Review [App. 629 (78-81)]), which gives an indi¬ 
cation of Piedmonts shortcomings in connection with any oper¬ 
ation such as that proposed by State and certified by the Board. 

Had these matters and many others referred to at the reargu¬ 
ment (App. 601-4) been the subject matter of hearings, there 
would, it is submitted, have been no basis whatever for choosing 
Piedmont over State in the operation of the routes certificated. 

The Board s action here is plainly contrary to the standards 
of administrative procedure recently reasserted by this Court 
in L. B. Wilson, Inc. v. Federal Communications Commission, 
decided April 12, 1948 (pp. 4, 8-9 of original printed opinion, 
not yet reported). 

This discussion gives additional import to the Congressional 
requirement that the Board must issue a certificate “authorizing 
the whole or any part of the transportation covered by the ap¬ 
plication" (49 U. S. C. § 481 (d)(1), supra). To have per¬ 
mitted the Board to issue certificates authorizing transportation 
other than that applied for would have made the requirements 
of notice to the public and other interested parties an empty 


* State concedes that in the Examiner’s report Piedmont was recom¬ 
mended for the Roanoke-Norfolk route which, according to State's plan, 
would have been a segment of its Norfolk—trans-Appalachian—Ohio 
Valley route. To that extent there was a minor conflict between State 
and Piedmont and State’s argument to the Board, to that small extent, 
created a conflict with Piedmont. But this was a very minor matter, 
especially in view of the Board’s consistent policy of denying an applica¬ 
tion for shorter routes where a fit applicant had applied for the more 
inclusive routes found to be necessary (see p. 40, infra"). Indeed, 
Piedmont took the position that its local Roanoke-Norfolk route should 
be certificated even if a Norfolk-trans-Appalachian route were also 
certificated as both could successfully operate (App. 560). 
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formality. That, in effect, is the result of the Boards disregard 
of the statutory mandate here.* 

The Board itself, in other cases, as we show in the next 

point, has repeatedly recognized the very argument here made. 

I 

C. The Civil Aeronautics Board has Repeatedly Construed 
the Civil Aeronautics Act to Forbid the Issuance oi Cer¬ 
tificates for Routes not Covered by Applications Filed. 

The expressed and published opinions of the Board prior 
to the present case are wholly at variance with the decision 
reached here. In a consistent line of decisions, the Board has 
always adhered to the obvious meaning of the statute, viz., that 
certificates may not be issued to applicants who have not filed 
applications covering substantially the routes found to be 
necessary. Trans-Southern Air., et al., Amarillo-Oldahoma 
City Op., 2 C. A. B. 250, 268-9;** Delta Air, et aL., Service to 
Atlanta and Birmingham, 2 C. A. B. 447, 478; Colonial j Air., 
et al., Atlantic Seaboard Op., 4 C. A. B. 552, 559; Rocky Moun¬ 
tain States Air Service, 6 C. A. B. 695, 734;*** West Coast 
Case, 6 C. A.B. 961,997; Neva England Case, 7 C.A.B. 27; 39, 
supra; North Central Case, 7 C. A. B. 639, 673-4; Great Lakes 
Area Case, Docket No. 535, decided Sept. 3, 1947, at pp.j 74, 

r 

*The unsound philosophy announced by the Board in the present 
case finally came to full fniition in Page Airways, Inc., The Middle 


case finally came to full fruition in Page Airways, Inc., The Middle 
Atlantic Area Case, Docket No. 674 et al., decided June 28, 1948, wjhere 
the Board issued a certificate to a party which had filed no application 
at all. Board Member Lee, in his dissent concluded that the Board’s 
action "shocks my sense of fairness”. 

**The applications of Braniff and Trans-Southern were denied be¬ 
cause they did not contain specific requests to serve Tulsa and Lfttle 
Rock “and other air carriers did not have notice at the time of the 
hearing of the request to authorize service to” the points in question 
(2 C. A. B. at pp. 268-9). The Braniff application contained the broad 
“catch-all” clause requesting “such other and further authority as the 
circumstances may warrant . j 

***Four of six applicants eliminated because they did not, in addi¬ 
tion to certain long distance service, propose a local service which the 
Board found necessary. At least one of the rejected companies (Inland) 
had a “catch-all” clause requesting “such other and additional authority 
as may be deemed appropriate”. 
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76*, Mimeograph Opinion; Cincinnati-New York Addi¬ 
tional Service, Docket No. 221, et al., Supplemental Opinion, 
decided Oct. 20, 1947, pp. 2-5, Mimeograph Opinion; Missis¬ 
sippi Valley Case, Docket No. 548, decided Dec. 18, 1947, at 
pp. 40, 60, Mimeograph Opinion and cf. supplemental order 
in this case dated April 2, 1948, vacating the certificate to 
Southern Airways where there had been no application cover¬ 
ing the principal southern terminal of the routes certified; 
Arizona-New Mexico Case, Docket No. 968, decided Feb. 13, 
1948, at p. 15**, Mimeograph Opinion; Middle Atlantic Area 
Case, Docket No. 674, decided Feb. 19, 1948, at p. 80, Mimeo¬ 
graph Opinion, supra. 

Without discussing the foregoing cases at length, a few 
typical examples may be referred to. In the Colonial Air . et al., 
Atlantic Seaboard Op. case, supra, the Board refused to issue 
to Colonial a certificate for New York-Florida service where its 
application had covered service from New York to Charleston, 
S. C. and thence to Nassau. It will be noted that the diver¬ 
gence between the application and what was ultimately sought 
was much less than the tremendous divergence between Pied- 
monts passenger application and the certificate issued, but the 
Board said (4 C. A. B. at p. 559): 

*The applications of Trans-Ohio and Michigan Central were 
rejected largely because neither application covered all of the routes 
found necessary in spite of the fact that the application of each con¬ 
tained a clause requesting such other and further relief as public con¬ 
venience and necessity or the Board might require and the Trans-Ohio 
application specifically requested routes to “such other and additional 
cities and such other alternate route patterns in the region involved as 
the Board may deem proper”. 

**The application of Air Transport Company was denied because its 
application was limited to New Mexico, whereas service into Arizona 
was found necessary by the Board. But the Ar Transit application con¬ 
tained the very language which the Board in the present case has found 
sufficient to support the issuance of a certificate covering routes some 
200% in excess of those applied for by Piedmont and into two states not 
even mentioned in its application, for Ar Transit requested “such modi¬ 
fication of such routes as the Board may find public convenience and 
necessity require”. 
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“We must interpret Colonials application in the 
light of the requirement of ‘fair hearing’ required by the 
statute and the Constitution. There are before us ap¬ 
plications contemplating the type of service between 
New York and Florida points which we have found re¬ 
quired by the public convenience and necessity,] which 
are supported by competent and substantial evidence in 
this record. To award a certificate to Colonial Author¬ 
izing service between New York and Florida points on 
the basis of the record before us would constitute a 
denial of that due process which is contemplated by the 
provisions of the Civil Aeronautics Act to die othfer par¬ 
ties in the proceeding.”* ] 

In the North Central Case, 7 C. A. B. 639, supra, the iBoard 
was faced with approximately the situation arising here. The 
unsuccessful applicant, like Piedmont, sought passenger toutes 
quite different from those for which it had applied and of sub¬ 
stantially greater length. To this situation in the North Central 
Case, the Board said (at p. 674): 

‘We must then consider whether Midwest spould 
he authorized to operate a system approximately! four 
times as large as that requested. Midwest’s application 
is confined to a request for the Chicago-Marquette 
route and did not include a prayer for general Relief 
or other indication that it would accept any route \yhich 
the Board might find required by the public convenience 
and necessity. No notice was given to any of the ^ther 
parties to this proceeding that Midwest might be con¬ 
sidered for any routes more extensive than those cohered 
by its application until after the examiner’s report 
was issued. The other parties were thus deprived of 
an opportunity to submit evidence and to cross-exainine 
as to the qualifications of Midwest to operate the lpore 
extensive route system herein contemplated. 

^Colonial’s application also contained a “catch-all” clause requesting 
that any certificate be issued to it “ ‘subject to such modification as the 
public convenience and necessity may require and which the applicant 
requests or to which it may consent’ ” (4 C. A. B. at p. 558). 
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“In presenting its case. Midwest stressed only the 
need for a Marquette-Chicago route. Its plan of oper¬ 
ations and all estimates of revenues, expenses, and 
capital expenditures were based on such an operation. 

“As Wisconsin Central submitted a detailed plan 
for operating a route system similar in size to that 
approved and has shown the ability to finance such an 
operation while Midwest applied for and planned an 
operation substantially smaller, we find that the public 
interest would be better served by denying the appli¬ 
cation of Midwest and authorizing Wisconsin Central 
to operate the Chicago-Duluth, Duluth-Twin Cities, 
Milwaukee-Ironwood, and Green Bay-Wausau routes.” 

A substitution of Piedmont's name for that of Midwest 
and States name for that of Wisconsin Central, together with 
a change in the geographical description of the routes will 
suffice to make the foregoing quotation precisely applicable 
to the present facts. But the Board departed entirely from this 
standard in the decision under review. 

The other decisions above cited should be read in order to 
acquire the philosophy of the Board which until the present 
case consistendy refused certification, as between competing 
applicants, to the applicant who had not applied for the routes 
found necessary. 

A portion of this philosophy, here applicable, is well summed 
up by Professor John H. Frederick in his work “Commercial 
Air Transportation” (Revised Edition 1946) at p. 29S: 

“9. Where there are two or more carriers applying 
for the right to operate over a new route, and where 
there is a substantial portion of the route in question 
for which one carrier did not make application, the less 
comprehensive application has been dismissed by the 
Board in favor of the more comprehensive.” 

In the present case the application of Seaboard Air Trans¬ 
port Company was specifically rejected because its application 
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did not correspond to the routes found hy the Board to he 
necessary and because therefore this company presented no 
evidence as to operations of such routes (7 C. A. B. at p. 
900, App. 565). The failure of Piedmont to apply for trans- 
Appalachian-Ohio Valley routes, the complete difference in the 
operation of routes applied for by Piedmont and those awarded, 
the complete lack of any evidence by Piedmont as to its ability 
to operate the trans-Appalachian routes and the complete lack 
of any plan for such operation did not, however, deter the 
Board from making the award to Piedmont direcdy in the face 
of its well established policy. 

The Board, in endeavoring to justify its position referred in 
the opinion on re-hearing to several of the cases cited above and 
also to the Northeast Air , et al., North Atlantic Routes , deci¬ 
sion, 6 C. A. B. 319. What comfort these cases furnished the 
Board is hard to understand. Possibly in some of the doriiestic 
cases routes not covered by the applications may have been 
awarded in the absence of any competing applications, tf so, 
the Board did not in those cases express any opinion as to the 
propriety of its action. Whether the Board had authority in 
those cases to make any such awards is a question which need 
not now be decided. Even though there were no competing 
applicants it is submitted that the Board had no power under 
the statute to award certificates where no applications were ifiled - 
substantially covering the routes certified. In such cases) the 
question of proper hearing vis-a-vis another applicant wpuld 
not be involved but of equal importance should have been the 
question of proper hearing vis-a-vis public counsel, and the 
fundamental lack of statutory power would still seem con¬ 
trolling. 

The Northeast Air. case, 6 C. A. B. 319, supra, is wholly 
beside the point because that was an application for foreign 
routes with respect to which, under Section 401 (f) of the 
Act, a certificate was not required to designate terminal or inter- 
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mediate points but only general routes to be followed. (See 
6 C. A. B. at p. 334-5). In discussing the question of the suf¬ 
ficiency of the applications the Board pointed out that pursuant 
to the intent of the Civil Aeronautics Act relating to foreign 
routes the Board had issued a letter suggesting that applicants 
include in their applications “ a proviso that the applicant will 
serve any point within the general area covered by its applica¬ 
tion to which the Board finds service required by the public 
convenience and necessity" ” (6 C. A. B., p. 346). Not only 
had the American Export Lines applied on this basis with notice 
to all interested parties, but the Board found that its specific 
application included service to Lisbon, London and Eire with 
extensions beyond to Karachi and Singapore. Under this appli¬ 
cation and under the general terms of the statute involved the 
Board found that it was entided to certify the American Export 
Lines for a route to Moscow. The Board, recognizing the 
difference between foreign and domestic route certification, 
pointed out that the general area covered by American Exports 
application was certainly broad enough to include the route 
certified. This decision, even if proper under its circumstances, 
furnishes no analogy whatever for the domestic routes here 
awarded to Piedmont. 

Enough has been shown to demonstrate that the present 
decision is a complete departure by the Board from its own prior 
interpretation of the Act* which it administers, in so far as it 
involves competing applicants for domestic routes. While such 


*That the Board, prior to the derision in the present case, was 
committed to a strict interpretation of its powers under the Civil Aero¬ 
nautics Act appears likewise from the decisions in Eastern A. L., Auto- 
giro Service, 2 C. A. B. 54, 61 and Continental A. L. et cd., Texas Air 
Service, 4 C. A. B. 215, 228, where the Board, although finding that 
public convenience and necessity required the issuance of temporary 
certificates, refused certification to the applicants for the sole reason 
that their applications requested only permanent certificates—'“under 
the provisions of the law we are not authorized to issue such a [tempo¬ 
rary] certificate in cases in which an application seeks only a permanent 
certificate”, 4 C. A. B. at p. 228. 
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a departure may not be conclusive of legal error here it is at least 
persuasive on that point. Woko, Inc. v. Federal Communica¬ 
tions Commission , 80 App. D. C. 333, 341, 153 F. 2d 623. 631. 


POINT II. 

I 

THE BOARD, IN DECIDING ON THE RECORD BEFORE 
IT THAT PIEDMONT WAS FIT, WILLING AND ABLE TO 
OPERATE THE ROUTES CERTIFIED, ACTED ARBI¬ 
TRARILY, CAPRICIOUSLY AND IN DISREGARD OF ITS 
OWN STANDARDS. 

1 

I 

While the Civil Aeronautics Act does not define the phrase 
“fit, willing and able", the Board has, as this Court found in 
Braniff Airways v. Civil Aeronautics Board, 79 App. D. C. 
341,342, 147 F. 2d. 152, 153: I 

“. . . established these tests: (1) a proper organiza¬ 
tional basis for the conduct of air transportation; (2) a 
plan for the conduct of the service made by competent 
personnel; (3) adequate financial resources." 

1 

I 

In the nature of things, Piedmont could not have fulfilled 
any one of these requirements with respect to the trans-Appa- 
lachian-Ohio Valley operations here certified. Obviously, a 
corporation applying for a limited service in the Piedmont knd 
coastal regions would not present evidence to indicate “organ¬ 
izational basis" for the conduct of trans-Appalachian operatibns 
into the Ohio Valley. The same may be said of evidence re¬ 
specting Piedmont’s plan for service and its evidence as to 
financial resources. 

On the point of financial resources, the Board found in its 
opinion on the rehearing that Piedmont had adequate financial 
resources for the operation in question. No evidence supports 
this finding. Whereas State s evidence was unquestioned to 
the effect that it would require in excess of $3,500,000 prop¬ 
erly to establish the trans-Appalachian service (App. 228; 
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States Exh. 38, App. 156-8)*, Piedmont’s only .evidence as 
to financial ability relating to its passenger service revolved 
about a pro forma balance sheet for beginning operations call¬ 
ing for total assets of $450,000 (Piedmont’s Exh. 56, App. 
378). The complete absence of provision by Piedmont for 
multi-engine aircraft, instrument flying operations, radio sta¬ 
tions at ground stops and other aids indispensable to scheduled 
operation over the Appalachian range is significant (cf. State’s 
Exh. 38, App. 156-8, and Piedmont’s Exhs. 50, 56, 58, App. 
368-9, 378, 380). 

As to the organizational basis for the conduct of air trans¬ 
portation, we look in vain in the evidence presented by Pied¬ 
mont for any organizational plan calling for operations across 
the Appalachian Mountains into the Ohio Valley. No pro¬ 
vision is made for any organization or staff at the western ter¬ 
minals of Cincinnati or Louisville or at any of the points in¬ 
volved in the trans-Appalachian operation. There is not a 
single item of evidence to indicate that Piedmont had any 
organizational basis of the scope and character required for the 
operation of the trans-Appalachian routes awarded. 

Precisely the same conclusion must be reached with respect 
to a plan for the conduct of the service made by competent 
personnel. Presumably there should be included in this plan, 
at a minimum, proposed schedules for operation and a provi¬ 
sion for the operation of an adequate plane to service the routes 
awarded. As Piedmont did not apply for a trans-Appalachian 
route, the evidence is entirely devoid of any prospective or 
proposed schedules for such operation. Piedmont submitted 
no plans for airports along these routes and no data relating 
to their operational costs. 

Furthermore, all of Piedmont’s evidence and exhibits were 
specifically based “on the performance of the Noorduyn Norse- 

*This evidence dealt with more complete service than the Board 
awarded, but it shows the fundamental difference between State’s pro¬ 
posal and that of Piedmont. 
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man V* having a passenger capacity of six and a crew of two” 
(Piedmonts Exh. 50, App. 368). The selection of the jingle 
engine plane was explained thus: 

“While this is not the ideal aircraft for the purpose, 
it fulfills more of the requirements than any other 
known make” (ibid.). 

The statement continued with a suggestion that this waj the 
best plane for safe operations out of small fields and for 
schedules to be flown by contact and only during daylight 
hours. 

In adhering to this single engine plane, Piedmont, iiji its 
oral testimony, conceded that the plane selected as the basis 
of its plan for the conduct of service had not received an air¬ 
worthiness certificate for schedule passenger operation (App. 
460). It will undoubtedly be conceded that this plane jhas 
never received such a certificate to date. Certainly, the incor¬ 
poration of such a plane as the sole basis for the plan of opera¬ 
tion submitted should render the plan wholly inadequate. This 
must, a fortiori, be so where the routes certified are not aling 
the coastal region or the Piedmont plateau, but across the Appa¬ 
lachian Mountains at approximately their highest and widest 
point .** 

The action of the Board in holding Piedmont fit, willing 
and able under these circumstances is strangely at variance 
with other decisions of the Board, such as that of the Texas- 
Ohlahoma Case, 7 C. A. B. 481, 527, where Community Air 
Service was denied a certificate because “its plans were predi¬ 
cated upon a different type of operation” from that authorized. 
_ 

*Concededly a single engine plane (App. 368). 

** Compare the emphasis which Piedmont in oral argument placed 
on the non-mountainous character of terrain covered by its principal 
passenger application (App. 553) "Consider how this route as proposed 
by Piedmont connects Charlotte with its secondary centers, both north 
and south, and how north of Winston Salem it follows the Shenan¬ 
doah Valley, crossing the Blue Ridge Mountains at only one point, 
the southern-most end of those mountains where they are very low.” 
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This principle was adhered to by the Board in the case 
under review with respect to Prairie Airlines as to which the 
Board said: “The applicant has not presented any plans indi¬ 
cating that it would or could operate a system such as that 
found to be required in this proceeding. Accordingly, the 
application of Prairie will be denied.” ( Southeastern States 
Case, 7 C. A. B. at pp. 896-7, App. 565). 

Similarly, in the Great Lakes Area Case, Docket No. 535, 
p. 82 (Mimeograph Opinion), decided September 3, 1947, an 
application was denied because the applicant proposed to use 
a helicopter and the Board found that no helicopter of the type 
needed had received a certificate of air worthiness. This deci¬ 
sion was adhered to in the New England Case, 1 C. A. B. 
27, 52. 

In Trans-Southern Air., et al., Amarillo-Oklahoma City 
Operation, 2 C. A. B. 250, 254, an application was denied 
because applicants plans were vague and “so completely 
unsupported by evidence as to the cost of such service that 
we are unable to find applicant presently fit, willing, and 
able to render service”. It is difficult to determine how the 
Board in the present case could have arrived at a different 
conclusion, where Piedmont furnished no evidence at all as 
to the cost of trans-Appalachian service or service with an 
approved plane. See also, Rocky Mountain States Air Service, 
6 C. A. B. 695, 731, and Arizona-New Mexico Case, Docket 
No. 968, pp. 26-7 (Mimeograph Opinion), decided February 
13, 1948, relating to Southern Arizona Airlines, Inc. applica¬ 
tions. 

Kohlhaas in “Procedure Before the Civil Aeronautics Board 
on Application for Certificate of Public Convenience and 
Necessity” 6 Federal Bar Journal 373, supra, at p. 379 sum¬ 
marizes the standards followed by the Board thus: 

“While there is no precise formula by which fitness 
and ability is measured, the Board has indicated that 
although readiness to function as a carrier is not re- 


quired, the applicant must show at least adequate 
planning for the service proposed, made by a man¬ 
agement shown to be competent who demonstrate in 
their planning an understanding of the problems that 
will confront them in connection with the prqposed 
air transportation. Included in these factors as to 
which adequate planning must be: demonstrated are 
the type and number of airplanes and other equip¬ 
ment required for the proposed operations, organiza¬ 
tion and personnel to fly and service them ana the 
availability of financial resources to provide the service 
proposed.” 


Piedmont met none of these requirements as to trans-Appa- 
lachian-Ohio Valley service. 

While the Board, without any evidence in support thereof 
qua the routes certified, did find adequate financial ability 
on the part of Piedmont and did, by implication, seem to!find 
that its organizational basis was adequate, there is no finding 
that Piedmont presented a plan for the conduct of the service 
certified. Under these circumstances, the findings of the Bpard 
are patently deficient and fail to support the conclusion Ithat 
Piedmont was fit, willing and able to render the service!cer¬ 
tified. It is not merely a question of unclear or incomplete 
findings, as in U. S. v. Carolina Carriers Corp., 315 llL S. 
475, 488-9 and Heitmeyer v. Federal Communications Com¬ 
mission , 68 App. D. C. 180, 95 F. 2d 91, but there is an abso¬ 
lute lack of the basic findings necessary to support the order 
(Florida v. United States, 282 U. S. 194, 215, Colorddo- 
Wyoming Co. v. Commn., 324 U. S. 626, 634). Contu¬ 
sions as to public convenience and necessity or the fitness, 
willingness and ability of an applicant are wholly insufficient 
if not supported by appropriate findings of fact. Missouri 
Broadcasting Corp. v. Federal C. Commission, 68 App. D.C. 
154, 94 F. 2d 623, 625; Saginaw Broadcasting Co. v. Federal 
C. Comn , 68 App. D.C. 282, 288, 96 F. 2d 554, 559-pO. 
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As there is no substantial evidence to support the findings 
of fitness, willingness and ability on the part of Piedmont with 
respect to the trans-Appalachian pattern of routes certified to 
it, the Board s error is much more substantial and basic than 
the error which caused reversal by this Court in Braniff Air¬ 
ways v. Civil Aeronautics Board, 79 App. D. C. 341, 342, 147 
F. 2d 152, 153, supra. The Boards decision here is plainly 
wrong under well recognized principles of governing adminis¬ 
trative action (Jut. Com. Comm. v. Louis. & Nash. R. R., 227 
U. S. 88, 91-2, 93-4). 

The conclusion is inescapable that the Board acted arbi¬ 
trarily and capriciously in issuing a certificate to Piedmont 
for routes with respect to which that applicant had failed to 
meet the minimum and basic standards set up by the Board 
itself for the certification of applicants. 

POINT in. 

REVERSAL HERE SHOULD BE WITH INSTRUCTIONS 
TO ISSUE A CERTIFICATE, PERMANENT OR TEMPORARY, 
TO STATE. 

As we have pointed out above (pp. 13-6, supra'), the Board 
found State fit, willing and able to perform the transportation 
which the Board found was required by public convenience and 
necessity. Under these circumstances the Act states that “The 
Board shall issue a certificate authorizing the whole or any part 
of the transportation covered by the application.” [Civil Aero¬ 
nautics Act, § 401(d)(1), 52 Stat 987, 49 U. S. C. § 481(d) 
(1), App. A, p. II, infra]. The portion of the section with 
which we are dealing permits of no alternative but states that 
the Board “shall issue” the certificate in question. The second 
subdivision of this section [(d)(2)] gives to the Board one 
alternative. Instead of issuing the permanent certificate re¬ 
ferred to in (d)(1), it states that the Board “may issue” a tem¬ 
porary certificate covering the service authorized. The two 
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subdivisions together do not permit tbe Board to deny an appli¬ 
cation in its entirety where tbe applicant bas been found to be 
fit, willing and able and where tbe Board bas found tbe whole 
or any part of the transportation covered by tbe application to 
be ‘ required by tbe public convenience and necessity.” 

As we have demonstrated in tbe foregoing points of j this 
brief, in the present case State was the only applicant fo|und 
fit, willing and able to give the service required, for Piedmont, 
the only other company found fit, willing and able, had not ap¬ 
plied for the trans-Appalachian-Ohio Valley routes and accord¬ 
ingly, under the statutory provision, did not qualify for djiose 
routes. 

Under these circumstances, the Board has fully discharged 
all of the functions entrusted to it by Congress when it found 
State fit, willing and able and found that a part of the routes 
applied for by State were required by public convenience and 
necessity. The Board made these findings with respectl to 
State by applying proper and unquestioned legal standards. 
The only error which the Board made was the legal error| of 
refusing to follow the mandate of the statute that under (he 
findings made with respect to State a permanent certificate “stjall 
issue” unless the Board takes advantage of the alternative per¬ 
mitting it to issue a temporary certificate. Upon the findings of 
fact made, State is entitled as a matter of law, either to a per¬ 
manent or a temporary certificate. 

The Board having withheld from State the certificate to 
which it is entided, this Court under § 10 of the Administra¬ 
tive Procedure Act [60 Stat. 243, 5 U. S. C. § 1009 (e)], 
“shall (A) compel agency action unlawfully withheld” (App. 
A, p. VIII, infra). Under subdivision (B) of the same section 
this Court should also direct that the certification of Piedmopt 
be set aside. 

It should be noted that the decision in Federal Commn v. 
Broadcasting Co., 309 U. S. 134, is distinguishable from tlje 
case here presented for two substantial reasons: (1) The 
Broadcasting Co. case was decided prior to the enactment <j>f 
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the Administrative Procedure Act, relevant portions of which 
have just been cited above; (2) In the Broadcasting Co. 
case the Federal Communications Commission had applied 
erroneous standards of law in making a finding of fact as to 
the applicants solvency. The Supreme Court held that under 
such circumstances the case had to be remanded to the Com¬ 
mission for making proper findings of fact in accordance with 
proper legal standards and in accordance with the Commis¬ 
sion’s usual practice. Such a mandate, the Supreme Court 
held, permitted the Federal Communications Commission to 
rehear the application in connection with other competing ap¬ 
plications filed subsequent to the original application. 

In the present case, however, the situation is entirely dif¬ 
ferent for all findings of fact required by the statute have 
already been properly made in State’s favor. The Board’s only 
error is one of law. 

The history of the case here under review presents the 
precise type of arbitrary, improper and illegal administrative 
action for which Congress intended to provide effective judi¬ 
cial redress by enacting the Administrative Procedure Act. 


CONCLUSION 


The determination of the Civil Aeronautics Board, which 
is the subject of this petition, should be reversed with instruc¬ 
tions to the Board (1) to issue a certificate of public convenience 
and necessity, temporary or permanent, to State for routes 
presently covered by the certificate issued to Piedmont, and 
(2) to vacate and rescind the temporary certificate of public 
convenience and necessity heretofore issued to Piedmont. 


Respectfully submitted, 
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100 Broadway, 

New York 5, N. Y. 

Of Counsel. 


Wilmer A. Hell, 

Attorney for Petitioner, 

238-241 Transportation Bldg., 
Washington 6, D. C. 


Sept 23,1948 


APPENDIX A 


Extracts from Civil Aeronautics Act of 1938 | 
as Amended, 52 Stat. 977, 49 U. S. C., Section 
401, et seq. 

i 

Civil Aeronautics Act, Section 2, 52 Stat. 980, 49 U. S. C. 
§ 402: 

i 

“In the exercise and performance of its powers and duties 
under this chapter, the Board shall consider the following, 
among other things, as being in the public interest, and in 
accordance with the public convenience and necessity— 

“GO The encouragement and development of an pir- 
transportation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United 
States, if the Postal Service, and of the national defense; 

“(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, assure 
the highest degree of safety in, and foster sound economic con¬ 
ditions in, such transportation, and to improve the relations 
between, and coordinate transportation by, air carriers; 

“(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce pf 
the United States, of the Postal Service, and of the national 
defense; 

“(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

“(f) The encouragement and development of civil aero¬ 
nautics. June 23, 1938, c. 601, § 2, 52 Stat. 980; Reorg. 
Plan No. IV, § 7, eff. June 30, 1940, 5 Fed. Reg. 2421, 54 
Stat. 1235.” 
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Civil Aeronautics Act, Section 401; 52 Stat. 987,49 U. S. C. 
§481: 

“§ 481. Certificate of public convenience and necessity 

“(a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board author¬ 
izing such air carrier to engage in such transportation: Provided , 
That if an air carrier is engaged in such transportation on 
June 23, 1938, such air carrier may continue so to engage 
between the same terminal and intermediate points for one 
hundred and twenty days after said date, and thereafter until 
such time as the Board shall pass upon an application for a 
certificate for such transportation if within said one hundred 
and twenty days such air carrier files such application as pro¬ 
vided herein. 

“(b) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form 
and contain such information, and shall be accompanied by 
such proof of service upon such interested persons, as the Board 
shall by regulation require. 

“(c) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a notice 
of such application in the office of the secretary of the Board 
and to such other persons as the Board may by regulation 
determine. Any interested person may file with the Board a 
protest or memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be set for 
public hearing, and the Board shall dispose of such application 
as speedily as possible. 

‘‘(d) (1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, and able 
to perform such transportation properly, and to conform to 
the provisions of this chapter and the rules, regulations, and 
requirements of the Board hereunder, and that such transporta¬ 
tion is required by the public convenience and necessity; 
otherwise such application shall be denied. 
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“(2) In the case of an application for a certificate to engage 
in temporary air transportation, the Board may issue a certificate 
authorizing the whole or any part thereof for such limited 
periods as may be required by the public convenience and 
necessity, if it finds that the applicant is fit, willing, and able 
properly to perform such transportation and to conform to the 
provisions of this chapter and the rules, regulations, and re¬ 
quirements of the Board hereunder. | 

“(e) (1) If any applicant who makes application for a 
certificate within one hundred and twenty days after June 23, 
1938, shall show that, from May 14, 1938, until the effective 
date of this section, it, or its predecessor in interest, was an dji 
carrier, continuously operating as such (except as to interrup¬ 
tions of service over which the applicant or its predecessor in 
interest had no control), the Board, upon proof of such fatt 
only, shall, unless the service rendered by such applicant for 
such period was inadequate and inefficient, issue a certificate 
or certificates, authorizing such applicant to engage in air trans¬ 
portation (A) with respect to all classes of traffic for which 
authorization is sought, except mail, between the terminal and 
intermediate points between which it, or its predecessor, so 
continuously operated between May 18, 1938, and the effective 
date of this section, and (B) with respect to mail and all other 
classes of traffic for which authorization is sought, between the 
terminal and intermediate points between which the applicant 
or its predecessor was authorized by the Postmaster General 
prior to the effective date of this section, to engage in the trans¬ 
portation of mail: Provided , That no applicant holding an air¬ 
mail contract shall receive a certificate authorizing it to serve 
any point not named in such contract as awarded to it and not 
served by it prior to April 1, 1938, if any other air carrier com-j 
petitively serving the same point under authority of a contract 
as awarded to such air carrier shall prove that it is adversely 
affected thereby, and if the Board shall also find that transporta¬ 
tion by the applicant to and from such point is not required by 
the public convenience and necessity. j 

“(0 Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between 1 
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which the air carrier is authorized to engage in air transporta¬ 
tion and the service to be rendered; and there shall he attached 
to the exercise of the privileges granted by the certificate, or 
amendment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. A certificate 
issued under this section to engage in foreign air transportation 
shall, insofar as the operation is to take place without the United 
States, designate the terminal and intermediate points only 
insofar as the Board shall deem practicable, and otherwise shall 
designate only the general route or routes to be followed. Any 
air carrier holding a certificate for foreign air transportation 
shall be authorized to handle and transport mail of countries 
other than the United States. No term, condition, or limitation 
of a certificate shall restrict the right of an air carrier to add or 
change schedules, equipment, accommodations, and facilities 
for performing the authorized transportation and service as the 
development of the business and the demands of the public 
shall require. No air carrier shall be deemed to have violated 
any term, condition, or limitation of its certificate by landing or 
taking off during an emergency at a point not named in its 
certificate or by operating in an emergency, under regulations 
which may be prescribed by the Board, between terminal and 
intermediate points other than those specified in its certificate. 
Any air carrier may make charter trips or perform any other 
special service without regard to the points named in its cer¬ 
tificate, under regulations prescribed by the Board. 

“(h) The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may i 
revoke any such certificate, in whole or in part, for intentional 
failure to comply with any provision of this subchapter, or any j 
order, rule, or regulation issued hereunder or any term, con-i 
dition, or limitation of such certificate: Provided , That no such 
certificate shall be revoked unless the holder thereof fails to 
comply, within a reasonable time to be fixed by the Board, with 
an order of the Board commanding obedience to the provision, 
or to the order (other than an order issued in accordance with 
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this proviso), rule, regulation, term, condition, or limitation 
found by the Board to have been violated. Any interested 
person may file with the Board a protest or memorandum in 
support of or in opposition to the alteration, amendment, modi¬ 
fication, suspension, or revocation of a certificate.” 

Civil Aeronautics Act, Section 1006, 52 Stat. 1024, 49 
U. S. C. § 646: 

“(a) Any order, affirmative or negative, issued by the Board 
under this chapter, except any order in respect of any foreign 
air carrier subject to the approval of the President as provided 
in section 601 of this chapter, shall be subject to review by the 
circuit courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia, upon 
petition, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such order. 
After the expiration of said sixty days a petition may be filed 
only by leave of court upon a showing of reasonable grojunds 
for failure to file the petition theretofore. 

“(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or haS his 
principal place of business or in the United States Court of 
Appeals for the District of Columbia. 

“(c) A copy of the petition shall, upon filing, be forthwith 
transmitted to the Board by the clerk of the court; and the Bbard 
shall thereupon certify and file in the court a transcript of the 
record, if any, upon which the order complained of was entered. 

“(d) Upon transmittal of the petition to the Board, the 
court shall have exclusive jurisdiction to affirm, modify, or set 
aside the order complained of, in whole or in part, and if need 
be, to order further proceedings by the Board. Upon good 
cause shown, interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be appro¬ 
priate: Provided, That no interlocutory relief may be grafted 
except upon at least five days’ notice to the Board. 

“(e) The findings of facts by the Board, if supported by 
substantial evidence, shall be conclusive. No objection to an 
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order of the Board shall be considered by the court unless such 
objection shall have been urged before the Board or, if it was 
not so urged, unless there were reasonable grounds for failure 
to do so. 

"(f) The judgment and decree of the court affirming, modi¬ 
fying, or setting aside any such order of the Board shall be 
subject only to review by the Supreme Court of the United 
States upon certification or certiorari as provided in sections S46 
and 347 of Title 28. June 23, 1938, c. 601, § 1006, 52 Stat. 
1024; Reorg. Plan No. IV, § 7, eff. June 30, 1940, 5 Fed. Reg. 
2421, 54 Stat. 1235.” 

Extracts from Administrative Procedure Act of 
1946, 60 Stat. 237, 5 U. S. C. Section 1001, et seq. 

Administrative Procedure Act, Section 5, 60 Stat. 239, 
5 U. S. C. § 1004 

“In every case of adjudication required by statute to be de¬ 
termined on the record after opportunity for an agency hearing, 
except to the extent that there is involved (1) any matter sub¬ 
ject to a subsequent trial of the law and the facts de novo in 
any court; (2) the selection or tenure of an officer or employee 
of the United States other than examiners appointed pursuant 
to section 1010 of this tide; (3) proceedings in which decisions 
rest solely on inspections, tests, or elections; (4) the conduct of 
military, naval, or foreign affairs functions; (5) cases in which 
an agency is acting as an agent for a court; and (6) the certi¬ 
fication of employee representatives. 

Notice 

“(a) Persons entided to notice of an agency hearing shall 
be timely informed of (1) the time, place and nature thereof; 
(2) the legal authority and jurisdiction under which the hearing 
is to be held; and (3) the matters of fact and law asserted. In 
instances in which private persons are the moving parties, other 
parties to the proceeding shall give prompt notice of issues con¬ 
troverted in fact or law, and in other instances agencies may by 


I 

I 

I 
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rule require responsive pleading- In fixing the times and places 
for hearings, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 

Procedure 

“(b) The agency shall afford all interested parties oppor¬ 
tunity for (1) the submission and consideration of facts, argu¬ 
ments, offers of setdement, or proposals of adjustment where 
time, the nature of the proceeding, and the public interest per¬ 
mit, and (2) to the extent that the parties are unable jso to 
determine any controversy by consent, hearing, and decision 
upon notice and in conformity with sections 1006 and 1007 of 
this tide.” 

I 

Administrative Procedure Act, Section 10, 60 Stat. 243, 
5 U. S. C. § 1009: j 

“Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretionl 

I 

Rights of Review 

I 

“(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entidea to 
judicial review thereof. 

i 

Form and Venue of Action 

“(b) The form of proceedings for judicial review shall be 
any special statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action (in¬ 
cluding actions for declaratory judgments or writs of prohibi¬ 
tory or mandatory injunction or habeas corpus) in any co|urt 
of competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial En¬ 
forcement except to the extent that prior, adequate, and Ex¬ 
clusive opportunity for such review is provided by law. 
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Re viewable Acts 

“CO Every agency action made reviewable by statute and 
every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency action or ruling 
not directly reviewable shall be subject to review upon the re¬ 
view of the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile shall be 
inoperative) for an appeal to superior agency authority. 

Scope of Review 

“(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld or un¬ 
reasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accord¬ 
ance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the requirements of 
sections 1006 and 1007 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; or (6) un¬ 
warranted by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record or such 
portions thereof as may be cited by any party, and due account 
shall be taken of the rule of prejudicial error.” 
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REGULATIONS OF THE CIVIL AERONAUTIC^ 

BOARD 


Serial Numbers 284 and 285 
Served: j 

UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
Washington, D. C. 

I 

August 26, 1943. I 


Note 


“The attached revisions of Sections 238.1 and 285.4 of tljie 
Economic Regulations were adopted by the Board without cir¬ 
culation to the industry, in view of special and emergency 
circumstances. 

“The revision of Section 238.1 accomplishes the following 
changes: 

“1. Service of notice by applicants for Certificates of 
Public Convenience and Necessity is no longer required. No¬ 
tice to the public of the filing of an application will be giveii 
by the Board by posting notice of each application in the office 
of the Secretary and by making the information available to 
the Press. In addition, the Docket Section will distribute to a 
mailing list including all of the existing air carriers and other 
applicants, approximately once each week, a description of all 
applications filed since the date of the previous distribution! 

“2. Applications for domestic routes are to be filed sepaj- 
rately from applications for authority to engage in oversea^; 
or foreign air transportation. Although such applications ma\j 
upon occasion be consolidated for hearing, the requirement of 
separate applications distinguishes between those applications 
which are and those which are not affected by Section 801 of 
the Act 
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“3. Maps attached to applications no longer are required 
to include existing service by other air carriers to points involved 
in the application. 

“The revision of Section 285.4 changes the time for accom¬ 
plishing formal interventions. Hereafter intervening petitions 
may be filed at any time prior to the first prehearing conference, 
or, if there is none, not later than 10 days prior to the hearing. 
It is anticipated that this change will eliminate the necessity 
for a great many intervening petitions. 

“In order that interested persons may be advised of the 
date for filing petitions of intervention, the Docket Section of 
the Board will include in its weekly releases, distributed to 
the mailing list, announcements concerning dates selected for 
prehearing conferences. 

/s/ Fred A. Toombs, 


Attachments.” 


Fred A. Toombs, 

Secretary. 


“Regulations 
Serial Number 284 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 

At a session of the Civil Aeronautics Board 
held in its office in Washington, D. C. 
on the 25th day of August, 1943 

“The Civil Aeronautics Board, acting pursuant to the Civil 
Aeronautics Act of 1938, as amended, particularly Sections 
205 (a) and 401 thereof, and deeming its action necessary 
to carry out the provisions of said Act and to exercise its 
powers and perform its duties thereunder, hereby makes and 
promulgates the following regulation: 
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I 

Amendment No. 3 of Applications for Ger- 

Section 238. 1 of the tificates of Public Con- 

Economic Regulations venience and Necessity 

“Effective August 25, 1943, section 238.1 of the Economic 
Regulations is hereby amended in its entirety to read as follows: 

Applications for C|er- 
Sectton 238.1 of the tificates of Public Con- 

Economic Regulations venience and Necessity 

i 

“(a) Formal Requirements of Applications. Applications 
for certificates of public convenience and necessity or amend¬ 
ments thereof, shall meet the requirements set forth in section 
285.3 of the Economic Regulations as to (1) execution, number 
of copies and service; (2) verification; and (3) formal specifi¬ 
cations of papers. All pages of an application shall be consecu¬ 
tively numbered and the application shall clearly describe aid 
identify each exhibit by a separate number or symbol. All 
exhibits shall be deemed to constitute a part of the application 
to which they are attached. 

“(b) Amendments to Application. If, after receipt of aiiy 
application, the Board shall request the applicant to supply jit 
with additional information, such information shall be fur¬ 
nished in the form of an amendment to the original application 
All amendments to applications shall be consecutively num¬ 
bered and shall comply with the requirements of this Reguln 
tion as to form, number of copies, verifications, and in all 
other essential respects. 

“(c) Incorporation by Reference. In general it is desirably 
that incorporation by reference shall be avoided. Howeverl 
where two or more applications are filed by a single carrier; 
lengthy exhibits or other documents attached to one may be 
incorporated in the other by reference if that procedure will 
substantially reduce the cost to the applicant. j 

“(d) General Provisions Concerning Contents. The state-| 
ments contained in an application shall be restricted to signifi-j 
cant and relevant facts. They shall be free from argumentation 
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or from expressions of opinion, except such as may be required 
by this Regulation. 

“Requests for authority to engage in air transportation be¬ 
tween points in the continental United States and requests for 
authority to engage in air transportation to or from any point 
outside the continental United States shall not be included in 
the same application. 

“Each application shall give full and adequate information 
with respect to each of the items set forth in this paragraph. 
In addition, the application may contain such other information 
and data as the applicant shall deem necessary or appropriate 
in order to acquaint the Board fully with the particular cir¬ 
cumstances of its case. Among other things, every such appli¬ 
cation shall contain the following information: 

“(1) The full name and address of the applicant, the na¬ 
ture of its organization (individual, partnership, cor¬ 
poration, etc.) and the name of the State under the 
laws of which it is organized. 

“(2) A statement that the applicant is a citizen of the 
United States, as defined by Section 1 (IB) of the 
Act. It is not required that the application shall 
contain all the evidence which the applicant is pre¬ 
pared to present at the hearing or otherwise in sup¬ 
port of such statement, but the application shall at 
least indicate the nature and result of its investiga¬ 
tions in that matter and the character of the evidence 
it will be prepared to present in support of citizenship. 

“(B) An adequate identification of each route for which a 
certificate is desired, specifying the type or types of 
service (mail, passenger, and property) to be rendered 
on each such route, and whether or not such services 
are to be rendered in scheduled operations. The 
identification of each route shall name every terminal 
and intermediate point to be included in the certifi¬ 
cate for which application is made. 

“(4) A map (which may be attached as an exhibit) drawn 
approximately to scale showing all terminal and in- 
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termediate points to be served, giving the approxi¬ 
mate mileages between all adjacent points, and the 
principal over-all distances. 

“(5) A statement as to the type of aircraft applicant pro¬ 
poses to use in the new service and whether such 
aircraft is presendy owned by the applicant. 

“(6) If applicant does not hold a certificate of public con¬ 
venience and necessity authorizing air transportation, 
the name and type of business of any affiliate, pib- 
sidiary, or principal stockholder of applicant engaged 
in any form of transportation as a common carrier or 
engaged in any phase of aeronautical activity. 

“(e) Applications for Operations Other than between 
Fixed Points. 

| 

An application for a certificate authorizing operations other 
than between fixed points, or not having terminal or inter¬ 
mediate points capable of precise description, need comply tyith 
the provisions of clauses 3 and 4 of paragraph (d) of this 
Regulation only to the extent that it shall clearly descr(be 
the authorization sought by the applicant. 

“By the Civil Aeronautics Board: 

| 

/s/ Fred A. Toombs 

Fred A. Toombs 

Secretary” 

[seal] 




XIV 



.1 

< HI 

2 y ^ 

o >£ 

< iii 

»i WO 
« < 
i y 


til a 
(0 ¥ 

< 2 

m n 


Z cc 

i W ! 

O ° 

t- ui I 

« K / 

e 


§ /; 

§ /*s 

X /* g 


c “■_♦ 

g I* 

s.** s 

At w. *>«-.. 2 

; d- .^v ...^ 


z A* ^ 

s a -s 

►- M m O- 


ft. 

5:? 


CE 

i I 

o <2 

CL uj 

5 5 

— <Ti 


u S 

U) 5 

H S 

< 2 

S 1 

© Z “ 

S K « 

I P 1 

j M t 

£ < O 

i U o 


CvJ 

CM 

♦ 

- r» 

o'J 5J 

2!^ 


2 s 6 


u 

X 2 


X z 

§1 

(0 E 

III 

K 


|/* # 8o£ 

Uflt. fau 


£* 2 

. ' .10, -* 


- / 

J- 

z C 

1 / 

o o 
t- u. 


© sc 

I / 

X z 

X < 


uj <r 


_J u. 


*zz utr 

o 55 ^ < 

Qa gx 

o° - 

3o 2 


, ui a 

/Xj uj 


/ we 

85 %Jh *. 

3? sM-Vi %vgfy 

ox ^ ^<vk ? V*vr,(v. 

9 W * XAl 

2 jV& 2 


If JO 

wJtm& 





< u £ 
«> o 

<c § 

UJ lil UJ 

w in x 
z , uj 


f* 

M* 

t* 

/* O 

/ s 

r yu, 

• Ul 

• °- 

■ 

o ■ 

=: 

m * 

x « 

f ^ » 


Z UJ 

e oc 

w ° 

CO 2 

| 




L UJ 
■ SC 

V ^ 

V < 

V ° #! 
V*Cy^ 


NJS *5 



IrX 

MWCftwik 


o 

z < 4^r 

3.*t/V -; 

.'5.7 '. s / 

: "4/1; •. I k 

W TIO — * u W 
«|®P % z I* 

M crt°> i — I* 
\l2 r \a.|« 

jsl \ : 

U%* \|: 


/ 



/ 


'O • 

>Z * 

;< * 

- x * 

■CO I 

r .* 

g s / 

°£ » 4 

* ♦/' 




wm 

ibs? 


11 


r &< ; 

nm / 

3 XW^jt 

$ Sgsg'^i 


/' I If ' 

lil 4 

l| 


ii 


r* r- K 

:« w 5 

oS« s t 


'•*^ : .rs 




nfai UJ £ 

Sz*o 
0 “ o 2 

u 2° S 

I » M Z E 
I w U) o 
H lit; I 

§ * 5 £ 

K • s O 

oo““ 

lid Z® S 
« < z e 

£ «* ? 

!§si 

5° o u> 
ui ^u. uj 

< 5 

fl) < m K 



REPLY BRIEF OF PETITIONER STATE AIRLINES, INC. 


In the 

liniteii States (Enurt nf Appeals 

DISTRICT OF COLUMBIA 


No. 9748 


STATE AIRLINES, INC., 

Petitioner, 

against 

CIVIL AERONAUTICS BOARD, 

Respondent, 

PIEDMONT AVIATION, INC., 

lntervenor. 


ON PETITION OF STATE AIRLINES, INC., FOR 
REVIEW OF ORDERS OF THE CIVIL AERONAUTICS 

BOARD 


Wilmer A. Hill, 

Attorney for Petitioner, 

238-241 Transportation Building, 
Washington 6, D. C. 


Philip Schleit, 

1625 K Street, N.W., 
Washington 6, D. C. 

Frederick W. P. Lorenzen, 
100 Broadway, 

New York 5, N. Y. 

Of Counsel. 


united StCU ' /->'* t 

for rfr n ■■ 


f,!i n-ri 

I ».»w. 


f *-*' ! * 

■* • * j 


£' 

,-^’yK-yUC 




■ £ 


V-w-. . ifc 







In the 

United States (Enurt nf Appeals 

DISTRICT OF COLUMBIA 


No. 9748 


- 1 - 

State Airlines, Inc., 

Petitioner, 

against 

Civil Aeronautics Board, 

Respondent, 

Piedmont Aviation, Inc., 

Intervenor. 


♦ 


ON PETITION OF STATE AIRLINES, INC., FOR 
REVIEW OF ORDERS OF THE CIVIL AERONAUTICS 

BOARD 


REPLY BRIEF OF PETITIONER, 
STATE AIRLINES, INC. 



TABLE OF CONTENTS 


PAGE 

I 

I. Reply to counterstatements of the case (Board Br. | 

1-5; Pied. Br. 1-7). 1 

I 

I 

i 

II. Reply to contentions that Board has power to issue | 
a certificate covering routes entirely different 
from those applied for (Board Br. 7-13; Pied. 

Br. 12-19). 14 

III. Reply to contention that Piedmont’s application in j 
fact covered the routes awarded (Board Br. 13- 
20; Pied. Br. 10-12). 9 


IV. Reply to contention that State was not deprived of 
a proper hearing and due process of law (Board 
Br. 20-2; Pied. Br. 20-2). 



V. Reply to contention that findings as to Piedmont s 

fitness, willingness and ability are not capricious , 
and arbitrary (Board. Br. 25-30; Pied. Br. 22-9). 19 


VI. Reply to contention that petitioner is not entitled 
to mandatory relief under the Administrative 


Procedure Act (Board Br. 23-4; 30-3). 24| 

Conclusion . 291 








u 

TABLE OF CASES 

PAGE 

All American Aviation, Combination Service, 8 C. A. B. 

241 . 22-3 

All American Aviation, Pick-Up Delivery Service, 2. C. A. 

B. 131. 23 

American Overseas et al., South Atlantic Routes, 7 C. A. B. 

285 . 8 

Braniff Airways v. Civil Aeronautics Board, 79 App. D. C. 

341,147 F. 2d 152. 21 

George Allison & Co. v. Interstate Commerce Commn, 70 

App. D. C. 375,107 F. 2d 180. 27 

Great Lakes-Florida Case (Eastern A. L. et al., Great 

Lakes-Florida, 6 C. A. B. 429). 14 

Investigation of Local, Feeder, and Pick-up Air Service, 

6 C. A. B. 1.11,21 

Market Street R. Co. v. Commn, 324 U. S. 548.16,17 

Mississippi Valley Case, Docket No. 548, et al., December 

18, 1947 . 9 

Mississippi Valley Case, Docket No. 548, et cd., April 2, 

1948 . 8 

Morgan v. United States, 304 U. S. 1 . 15 

New England Case, 7 C. A. B. 27. 7 

North Central Case, 7 C. A. B. 639. 8 

Northeast Air. et al., North Atlantic Routes, 6 C. A. B. 

319 . 8 

Public Service Com. v. State , ex rel., 184 Ind. 273, 111 

N. E. 10. 28 

Scripps-Howard Radio v. Commn., 316 U. S. 4. 25 

Southeastern States Case, 7 C. A. B. 863. 12 

Texas-Oklahoma Case, 7 C. A. B. 481. 6, 7 

United States v. Hines, 70 App. D. C. 36, 103 F. 2d 737. 28 

W. R. Grace & Co. v. Civil Aeronautics Board, 154 F. 

2d 271. 15 




















iai 


STATUTES AND REGULATIONS 

PAGE 


Administrative Procedure Act of 1946 § 10.15,25,26 

Civil Aeronautics Act of 1938 § 401. j 1 

« « « « C Am i n 


“ “ “ “ § 401(c) . 1 10 

“ “ “ “ § 401(d)(1) .5,10,! 26 

“ “ “ “ § 401(d)(2) . 26 

“ .§ 401(0 . 10 , 21 

60 Stat 237 . 15 


5 U. S. C. § 1001 


15 



















REPLY BRIEF OF PETITIONER, 
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REPLY TO COUNTERSTATEMENTS OF THE 
(Board Br. 1-5; Pied. Br. 1-7).* 

Neither counterstatement calls attention to any errorj in 
petitioners original statement o£ the case or demonstrates any 
misplaced emphasis therein. 

Respondents' briefs initially call attention to the fact tjiat 
the certification here involved took place in a consolidated! or 
“area proceeding". This is conceded. Nearly all new route 
certifications to new applicants are made in area cases (see, e.g., 
Vols. 6, 7 and 8, C. A. B. Reports). Nothing in the statute 
dealing with certification (Civil Aeronautics Act, § 401, Pfet. 
Br. App. A, II-V) recognizes “area proceedings" or differentiates 
in any way between area proceedings and any other proceed¬ 
ings. Accordingly, the materiality of the counterstatements 
is obscure. Any contention that the Board is entided to dis¬ 
regard statutory requirements because it chooses to deal widi 
an application in an area proceeding, is obviously groundless. 

The Board states that petitioner was not alone in establish¬ 
ing the need for the transportation authorized and intimates 
that many other applicants for this service offered evidence 
relating to the public convenience and necessity of the routes 

certificated (Board Br. 2-4). The only citations to support 
_ I 

* These citations refer to pages respectively of the Boards brief 
and Piedmont’s brief. References to petitioner's main brief will be 
cited “Pet. Br.” followed by a page number; other citations are identical 
with the citations used in petitioner’s main brief. For brevity the 
Board and Piedmont will at times be referred to collectively as rer 
spondents. All italics supplied unless otherwise indicated. 




2 


this argument are to maps filed with applications and embodied 
in the Examiners’ Report. These maps demonstrate that of the 
twenty-five applicants only four applied for routes in any way 
approximating the trans-Appalachian transportation covered by 
State s application and certified by the Board. One of these, 
All-American (App. 655), was rejected by the Board for it had 
applied only for pick-up service, which had nothing to do with 
passenger, mail and property transportation applied for by State 
(App. 565 [903-5]; f.n. Pet. Br. 8). 

The application of Delta (App. 659) was actually much 
narrower than the map indicates and the Board rejected its 
application for the routes in question on the ground that Delta 
had not shown public need for its service (App. 565 [874-5]). 
Eastern s application (App. 663) was much narrower in scope 
than State’s and was specifically rejected on the ground that 
the need for additional trunk line service, as distinguished from 
local service proposed by State, had not been established (App. 
565 [876]). Commonwealth (App. 646) stressed in its applica¬ 
tion service radiating east and west out of Cincinnati. Its ap¬ 
plication was rejected for the very reason that it had not con¬ 
nected itself with the territory to be served (App. 565 [899]). 

If more need be said to demonstrate that State was the only 
applicant to adduce comprehensive evidence of the necessity 
of the trans-Appalachian routes, it is only necessary to compare 
States evidence (App. 115, 120; 122-8; 213-19) with the 
language used by the Board in summarizing its findings of 
public convenience and necessity (App. 565 [867, 892-3, 
894-5]).* The latter is no more than a paraphrase of the 
former. 


^Pertinent extracts from the foregoing are quoted in petitioner’s 
brief, pages 5-7 and 13-14. 



Piedmonts statement seeks to leave the impression that it 
applied for 5,763 pertinent route miles in the territory here 
involved and therefore only received its just desserts when the 
Board awarded to it 1,700 miles (Pied. Br. 3). Of the 5,763 
miles applied for, approximately 75% was pick-up service 
(primarily for every town and village in North Carolina And 
adjacent South Carolina and Virginia territory [App. 6531) 
having no relevancy to passenger transportation (see f.n. Pet. 
Br. 8; App. 64-9). Of the remaining 25% of mileage applied 
for, less than a third coincided with the routes awarded and tjhis 
coincidence was entirely accidental (Pet. Br. 15). It merely 
happened that some of the points covered by Piedmont’s Ap¬ 
plication for service to connect Carolina cities with northeast¬ 
ern trade centers (Pet. Br. 9-10) also lay on a coastal segment 
of the east-west routes applied for by State and selected by the 
Board (Pet. Br. App. A, XTV-XV). 

Piedmont, in its statement (p. 5), as well as elsewhere in 
its brief, and the Board, likewise, throughout its brief, stages 
that Piedmont expressed a willingness “to serve other points 
under its general request clause”. Piedmont does not cite to 
the record for this statement and the Board (Br. 16-7) cites 
to page 470 of the Appendix. This citation is to the testimony 
of Piedmont’s President given in answer to a question as to 
service to an airport located on one of Piedmont’s routes apd 
only fifteen miles from a stop specified in Piedmont’s applica¬ 
tion. In this connection the President said that he would be 
glad to serve points “which are along our proposed route , and 
which would not materially upset our plan of operation ’ (see 
Pet. Br. 30). 

The only other statement attributed to Piedmont relating 
to this point was contained in counsel’s argument to the Board, 
(more than a year after the hearings had ended) in which 
the attorney intimated that “Piedmont would be glad to add 
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Charleston to this route if the Board should think well of it”* 
(App. 554; Board Br. 19). These two carefully limited state¬ 
ments culled from the large record here are hardly sufficient to 
support an argument that Piedmont had applied in substance 
for the routes awarded to it although not covered at all in its 
written application. 

Finally, Piedmont contends (Br. 5) that it recognized 
State as a competitor at the argument before die Board and, 
accordingly, State should have so recognized Piedmont. As 
petitioner has pointed out (Pet. Br. f.n. 36) diere was minor 
and purely coincidental conflict of a sort between Piedmont 
and State relating to a small segment of State’s route in Virginia, 
although the certification of both was a distinct possibility. 
State did not recognize Piedmont as a competitor for the basic 
routes awarded and the fact is that even at the argument before 
the Board Piedmont did not suggest or intimate in any way that 
it considered itself a competitor for such routes (App. 551-64). 

Piedmont’s consistent position and actions, including its 
failure to file exceptions to the routes recommended by die 
examiners for State (Pet. Br. 9-10, 11-13), demonstrate con¬ 
clusively that it was not a candidate for the routes here in 
question. 

n. 

REPLY TO CONTENTIONS THAT BOARD HAS POWER 
TO ISSUE A CERTIFICATE COVERING ROUTES ENTIRELY 
DIFFERENT FROM THOSE APPLIED FOR (Board Br. 7-13; 
Pied. Br. 12-19). 

The statute seems plain and unambiguous. Upon a finding 
of fitness, willingness and ability on the part of the applicant 

*The attorney, however, also adhered to Piedmonts position that it 
should not serve this point because such service would involve “trunk 
hne” rather than the local service (App. 490, 554 and cf. App. 560). 
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and public convenience and necessity, the act commands ( that 
the Board 'shall issue a certificate authorizing the whole or any 
part of the transportation covered by the application . . . other¬ 
wise such application shall be denied.” [Civil Aeronautics Act, 
§ 401(d)(1)]. Respondents contend that if the Board liimps 
applications into an area proceeding the foregoing statute may 
then be construed to permit the issuance of a certificate to a 
party for transportation not covered by his application at all. 
This construction is arrived at by disregarding the express man¬ 
date of the statute entirely and taking the position that the 
Board, charged with the protection of the public interest in 
aviation, should be entitled to exercise any powers whatever 
believed by the Board to be consistent with the general purposes 
of the act. No decided case or decision by the Board itself, [ex¬ 
cept in the case under review, sustains such a contention. 


The rule that an administrative agency “may in a proper 
case take that action which the inquiry reveals to be required 
in the public interest” (Board Br. 8-9) is stated more broadly 
than permitted by the authorities cited and has nothing to do 
with the present question. The cases cited for this statement 
deal only with the proposition that an administrative agency 
may make a complete investigation and, on the basis of such 
investigation, take whatever action is authorized by the statute 
which such agency administers. With that principle we have 
no quarrel. Petitioner has not complained that its application 
was considered in an area proceeding along with twenty-four 
other applicants, although there is nothing in the statute which 
contemplates this type of proceeding. There is no complaint 
here as to the scope of the Board’s investigation. The sole issue 
is whether the Board may disregard the express Congressional 
mandate limiting its action, no matter how complete its investi¬ 
gation, to authorizing “the whole or any part of the transporta¬ 
tion covered by the application”. On this issue, none of the 
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cases cited by respondents are of any assistance. If the Motor 
Carrier cases (Board Br. 9; Pied. Br. 15-9) bave a remote con¬ 
nection with the problem, which petitioner denies, they have 
already been fully disposed of (Pet. Br. 27-8). 

Furthermore, there is no basis for respondents’ contention 
that the Board itself, prior to the decision in the present case, 
has construed the Civil Aeronautics Act in such a way that 
the plain limitation upon the Boards power to issue certificates 
has been disregarded. It may be noted that respondents have 
no substantial explanation for the many cases cited by petitioner 
to show that the Board itself has fully recognized the limita¬ 
tions upon its powers which the statute so plainly sets out (Pet. 
Br. 30-1, 37-41). These cases were also area cases. 

The very general language quoted by Piedmont from the 
TexasXyidahoma Case , 7 C. A. B. 481 (Pied. Br. 14), does 
not indicate any conscious departure by the Board from the 
statutory limitation. Without violating the statute, the Board 
can obviously consider the applications with a view to estab¬ 
lishing a “sound over-all transportation pattern in the area” 
and may do so without basing its decision “upon the effect of 
an individual proposal upon a particular applicant, or upon 
whether a particular proposed route is required precisely as 
set forth in the application” (7 C. A. B. 481, 518). By this 
language, the Board did not mean that it could certify appli¬ 
cants for routes not covered by their application at all. The 
action which the Board took in this very case speaks for itself. 
In turning down the application of Oklahoma Airways which 
had substantially covered the “area” involved, but had applied 
for a different route pattern from the one the Board held to 
be necessary, the Board said (7 C. A. B. at p. 520): 

“Moreover the theory, upon which its proposal was 

predicated, of a circular route from a trade center to 


outlying points and return is entirely different from die 
type of service which we believe is required. It is our 
conclusion that the proposals of other applicants can 
better serve the public need than can that of Oklahoma 
Airways." 

Similarly, the application of Skylines was turned down because 
it was more limited in scope than that of the successful appli¬ 
cant, Central (7 C. A. B. 521). No certificate was issued to 
any of five applicants for routes in Texas who had proposed 
cloverleaf type of operations between points which the Board 
found should be served by linear routes (7 C. A. B. 525-6). 
Finally, in choosing Aviation Enterprise to receive the certifi¬ 
cate for service in Texas, the Board pointed out (7 C. A. B. 
527): 

I 

‘‘The applications of Aircraft Sales and Gulf are 
more limited in scope than those of Aviation Enterprise 
which covers Texas and part of Oklahoma." 

What the Board meant by its general language in the 
T exas-Ohlahoma Case, it also meant by its general language 
in the New England Case (7 C. A. B. 27, 31) relied upon by 
the Board (Board Br. 10). There could, indeed, be little doubt 
as to the meaning of the language quoted by the Board had 
the Boards brief continued its quotation to the end of the para¬ 
graph. For there the Board stated that as a result of its con¬ 
sideration of a “sound over-all air transportation pattern in the 
area involved" it “may depart somewhat from the arrangement 
of points in the applications" (7 C. A. B. 31). And that is ^ill 
the Board seems to have done up to the time of the present case. 
As we have previously shown (Pet. Br. 31, f.n.), the Board In 
the New England Case, having found necessity for east-west 
routes, turned down the applications of Norseman and North- 
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em in spite of broad catch-all clauses because those applications 
covered “a series of routes which are predominandy in a north- 
south direction through this area and none of them correspond 
to those which we have found to be authorized” (7 C. A. B. at 
p. 39). 

What comfort either Piedmont or the Board can find in 
North Central Case (7 C. A. B. 639) (Pied. Br. 15; Board 
Br. 11, f.n.) is undisclosed.* Certainly, the decision in that 
case, which we have quoted in detail (Pet. Br. 39-40), destroys 
every argument which respondents now advance. In none of 
the other cases cited did the Board do more than rearrange points 
within an application or add intermediate and adjacent points 
upon routes specified in an application. Indeed, as the Board’s 
brief indicates (p. 11, f.n.) by a description of several of the 
cases, in most the addition of one point to a route was involved.** 

It is noteworthy that the Board, in considering a severed 
portion of the case here under review, apparendy came to the 
realization that the principle announced in the present case was 
unsound for, upon reargument, it set aside “in view of the possi¬ 
bility of legal defect” the award of a certificate to Southern Air¬ 
ways including the terminal point of New Orleans where the 
amended application had not included the route to that point 
(Mississippi Valley Case, Docket No. 548 et al., April 2, 1948 

*The Board's suggestion (Board Br. 29 f.n.), that Wisconsin Central 
had not applied for substantially the routes authorized because the Board 
referred to applicant's routes as “similar in size to that approved”, is 
unfounded. The application covered “a route system between the Twin 
Cities, Duluth, Marquette and Chicago” (7 C. A. B. at p. 672). The 
routes certified were entirely within this route system (7 C. A. B. 
at p. 674) as a glance at a map of the area involved will show. 

**The substantial difference between the statutory provisions gov¬ 
erning foreign cases ( Northeast Air. et al., North Atlantic Routes, 
6 C. A. B. 319 [Pied. Br. 12, 13; Board Br. 11, f.n.] and American 
Overseas et al., South Atlantic Routes, 7 C. A. B. 285 [Pied. Br. 12, 
14]) and the domestic routes here involved has already been fully 
demonstrated (Pet. Br. 41-2). 
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[Mim. Opinion, p. 2]). When the certificate was originally 
issued, two Board members dissented from its issuance upon 
the very grounds here urged, that as to other applicants) the 
decision was “a denial of the fair hearing which is require^ by 
the statute and the Constitution”/ The order subsequently 
setting aside the award could have been made only for the rea¬ 
sons stated in the dissents for the award was otherwise unob¬ 
jectionable. 

Why this principle was not applied here, is a question which 
neither the Board nor Piedmont has, as yet, answered. 


m. 

i 

REPLY TO CONTENTION THAT PIEDMONT’S APPLI¬ 
CATION IN FACT COVERED THE ROUTES AWARDED 
(Board Br. 13-20; Pied. Br. 10-12). 


i 

Respondents advance no significant argument for the prop¬ 
osition that Piedmonts written application for passenger serv¬ 
ice from the Carolinas to Washington and Norfolk can be 
construed as an application for service from coastal points across 
the mountains to Louisville and Cincinnati. Of course, re¬ 
spondents do not contend that Piedmont s specification of poinjts 
required by the statute and the Board rules includes (except 
in so far as small segments are accidentally included) the east- 
west transportation authorized. The claim that the cla 
referring to “modification of such routes” enlarges the so 
of the application to include the transportation awarded hap 
been fully disposed of heretofore (Pet. Br. 28-30) and seems 
in no way strengthened by the arguments now made. 

The Board apparendy realizes that the Piedmont applica¬ 
tion is insufficient under the statute. It devotes most of its 


^Mississippi Valley Case , Docket No. 548 et al., December 18, 1947 
(Mim. Opinion, dissent of Ryan, p. 1, of Branch, p. 3). 
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argument to a review of “all pertinent factors” which it is con¬ 
tended should operate to extend the otherwise insufficient Pied¬ 
mont application into an application covering the transportation 
awarded. 

Under the statute, however, the consideration of extrinsic 
matters is wholly irrelevant. Section 401 of the Civil Aero¬ 
nautics Act (Pet. Br. App. A, II-IV) provides in subsection (b) 
that 

“Application for a certificate shall be made in writ¬ 
ing to the Board and shall be so verified * * * as the 
Board shall by regulation require.” 

Subsection (c) provides 

“Upon the filing of any such application, the Board 
shall give due notice thereof * * *. Any interested per¬ 
son may file with the Board a protest or memorandum 
of opposition to or in support of the issuance of a cer¬ 
tificate.” 

and 

“Such application shall he set for public hearing, * * *” 

Then subsection (d)(1) states that upon a finding of public 
convenience and necessity and fitness, willingness and ability 
of the applicant “The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by the 
application”. Subsection (f) requires each domestic route 
certificate to specify terminal and intermediate points. This 
statutory scheme makes it plain that the Boards only authority 
to issue a certificate to an applicant is confined to the trans¬ 
portation covered by the written verified application filed by 
that applicant with the Board. To permit subsequent vague 
general statements by examiners, witnesses or counsel to modify 
the application would render inoperative the whole statutory 
scheme involving notice and public hearing with respect to the 
application actually filed. 
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In addition, it is easy to demonstrate that none o£ the ex¬ 
trinsic factors referred to operates or was intended to operate 
as an enlargement of the Piedmont application to cover the 
transportation certificated. 

The reference to Investigation of Local, Feeder, and Pick-up 
Air Service, 6 C. A. B. 1 (Board Br. 15) does not indicate: any 
public notice by the Board to the effect that, in area cases, it 
will disregard the scope of applications. At most, that lease 
indicates that in a consolidated proceeding the Board will Con¬ 
sider all of the problems involved. As a result of this,!the 
Board does not certify one of the applicants in a proceeding to 
render all of the service within the area but, on the contrjary, 
it certifies several applicants in accordance with their applica¬ 
tions* to render complete service in the territory. Many (cer¬ 
tificates of public convenience were, for example, issued in the 
present case (App. 565 [915-25]). The same is true in the 
other "area” proceedings which have heretofore been cited in 
petitioners main brief. 

The existence of “catch all”** clauses in applications does 
not indicate, as the Board seems to contend, an understanding 


* While the Board now intimates that in an “area proceeding’! it 
is entitled first to “determine the routes required in the public interest 
and thereafter select that applicant found to be best qualified to pier- 
form the required service” (Board Br. 14-15), it later reverses this 
position and correcdy states the statutory requirement as follows (Boird 
Br. 24): 

“Obviously, before a carrier is entided even to the tentative 
award of a certificate in a new route proceeding, the Board 
must have found that public convenience and necessity require 
the operation of the route by that particular carrier. >> [Emphasis 
the Board's.] 

This statement of the rule demonstrates that Piedmont is not entided 
to a certificate for it adduced no evidence whatever as to public con¬ 
venience and necessity respecting the routes certified. 

**As petitioner has heretofore pointed out, the “modification” clause 
in Piedmont’s application does not even rise to the status of a “catch all” 
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that the scope of applications will be disregarded, but simply 
makes it possible for the Board to shorten routes applied for, 
to rearrange points covered by the application, and compel 
service to intermediate or adjacent points on routes specified. 

In spite of many very broad catch all clauses in the present 
proceeding (App. 665-70), not a single one of the applicants, 
as far as we are aware, took the position that it was entided to 
routes or route patterns other than the ones specifically applied 
for. Indeed, Piedmont itself, as we have shown, never took 
such a position until after the decision in the present case had 
handed it a most unexpected windfall. The City of Wil¬ 
mington, an intervenor in this case, indicated the general 
understanding of the parties when in its petition for recon¬ 
sideration it opposed the certification of Piedmont for the fol¬ 
lowing reasons (App. 567 [3]): 

“To the knowledge of officials of the City of Wilming¬ 
ton, Piedmont Aviation Company not only did not pro¬ 
pose the type of service that Wilmington wants but did 
not apply for the routes awarded by the Board , except 
in some minor particulars.” 

Nothing in the order consolidating applications into the 
Southeastern States Case (App. 27) or in the Examiners' state¬ 
ment as to the purpose of catch all clauses changes this con¬ 
clusion in any way. The consolidating order contains no perti¬ 
nent language. The Examiners' statement is significant. At 
a prehearing conference, the Examiners first “stated that all 
amendments to applications consolidated in this proceeding 

danse (Pet. Br. 28, f.n.). Note e.g., that Board (App. 572), in adding 
one town to Eastern’s route, referred particularly to its very broad catch 
all clause (App. 667) but in adding two intermediate points to Pied¬ 
mont’s routes Board gave no reason for so doing and did not refer to the 
wholly inadequate “modification” clause (App. 571-2). 



13 


must be filed within ten days”* (App. 671). Thereafter, 
referring “to the so-called catch all clause” the Examiners stated 
(App. 671): j 

“* * * while there is no objection to the use of this clause 
for the purpose of enabling the Board to grant a cer¬ 
tificate to a point or points not specifically named iii the 
application, the use of the catch all clause will be! lim¬ 
ited specifically to that purpose and no evidence will be 
received with respect to cities or routes which are not 
specifically set forth in the application. >> 

If respondents’ contentions are accepted the Examiners were 
authorized to recommend and the Board authorized to certify 
routes with respect to which the Examiners had specifitally 
excluded all evidence. Such a result is preposterous. The 
obvious purpose of a catch all clause is to permit the Bc|>ard 
to deal with intermediate and closely adjacent points which 
are, in fact, covered by an application, although not, as the 
Examiners state, “specifically named” therein. The catchj all 
clause cannot, and has never been considered by anyone to, 
enable the Board to award routes distincdy different from 
those covered by the application. 

The Board’s reference to petitioner’s brief before the Ex¬ 
aminers (Board Br. 17) is very misleading. A consideration 
of the portion of this brief in question (App. 475-83) will 
demonstrate, as the Board really concedes, that it had nothing 
to do with comparative ability as to specific routes but dealt 
only with the question of whether State had demonstrated 


*I£ a catch all clause is as comprehensive as respondents now urge, 
there was obviously no need for amended applications, for respondents 
take the position that any application consolidated in any area case is 
sufficient to cover any routes awarded in that area. (Nothing short jof 
such a contention would aid the respondents in this case.) 
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sufficient fitness and ability to be awarded its routes. The 
comparison with other applicants was made not on the basis 
of competition for routes, but solely for the purpose of showing 
States fitness and ability by urging that its evidence on this 
subject was much superior to that of other new applicants. 
There is no indication that State considered the other ap¬ 
plicants referred to as competitors for its routes across the 
mountains. Where others, such as Commonwealth, had applied 
for routes competitive with State, its brief particularly dealt 
with the situation (R. 16206-7). 

The reference (Board Br. 17) to the exception filed by 
State to the Examiners' reports is likewise misleading. The 
phrase quoted is taken from an omnibus clause in which State's 
attorneys excepted generally to everything unfavorable which 
the Examiners had done. The fact is, as this record plainly 
shows, that State never requested or argued for routes not 
covered by its application. 

While the quotations made by the Board (Board Br. lb- 
19) from testimony of witnesses and colloquies of counsel may 
not be entirely dear on their face, taken in their context it 
appears that the references to additional points or additional 
service were limited to service of intermediate or adjacent points 
and were not indicative of any understanding that applicants 
with catch all clauses were at liberty to roam about the entire 
Southeastern States area (fourteen states and the District of 
Columbia) no matter how limited their applications. 

The juxtaposition (Board Br. 19) of the quotation from 
Great Lakes-Florida Case (6 C. A. B. 429) and the statement 
by Piedmont's counsel is made for the first time in the Board's 
brief and has no basis whatever in the contemporaneous trans¬ 
cript of argument before the Board (App. 554). Indeed, it is 
very dear from the argument of Piedmont's counsel, that he 
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recognized competition for routes only from those applicants 
who had actually applied for such routes without regard to 
the catch all clauses (much broader than his own) incorpo¬ 
rated in nearly all of the applications (App. 665-70). Thus, 
in support of Piedmont’s principal north-south route, Pied¬ 
mont’s counsel stated “Now the only other applicant for this 
route from Winston Salem to Washington by way of the 
Shennandoah [sic] Valley is Virginia Stage Lines, a surface 
bus carrier, whose supposed airline division is called Virginia 
Airlines” (App. 554). Counsel confined his arguments to 
this one competing applicant and disregarded all other! new 
applicants who, according to respondents’ present theory, should 
have been considered as competitors for the route in question. 

| 

IV. 

REPLY TO CONTENTION THAT STATE WAS NOT 
DEPRIVED OF A PROPER HEARING AND DUE PROCESS 
OF LAW (Board Br. 20-2; Pied. Br. 20-2). 


Piedmont contends that the Board need not observe techni¬ 
calities of pleading and procedure which govern litigation. 
There is no disagreement on this point. But there are limits 
beyond which even an administrative agency cannot go. See, 
for example, Morgan v. United States , S04 U. S. 1 (Pet. Br. 


34-5) and Administrative Procedure Act, 60 Stat. 237, 5 
U. S. C. § 1001, et seq* (Pet. Br. App. A, VI-VIII). 

Indeed, on the very question here involved, the court in 
W. R. Grace & Co. v. Civil Aeronautics Board, 2 Cir., 154 F. 

— t- 

*'While this Act, as the Board states, was not in effect when the 
Examiners heard this case, it was in effect when the Board originally 
decided the case, when reconsideration was requested and when the 
Board denied such relief. 


16 


2d 271 (cited by Piedmont [Pied. Br. 21] to support its thesis) 
states (p. 280): 

“But the scope of this proceeding (No. 779) is to be 
measured, we think, by the directory part of the Board’s 
order of September 10, 1942; not by its recitals, save 
as these may be necessary to throw light upon the rest; 
nor by what the 'parties said in their arguments and 
briefs, or in the course of the hearings. Of course, we 
do not mean that the order finally fixed the issues; 
but we think it did so in the absence of some amend¬ 
ment plainly intended to change them” 

Similarly, here, Piedmonts amended application framed the 
issues as to the scope of Piedmont’s aspirations under the Civil 
Aeronautics Act and in the absence of some amendment plainly 
intended to change them, State was entided to rely, as it did, 
thereon. 

The situation here is very different from Market Street R. 
Co. v. Commn , 324 U. S. 548, principally relied on by re¬ 
spondents. There, the issue of “reasonableness of the rates” 
as the Supreme Court points out (at p. 558) was plainly speci¬ 
fied from the beginning of the proceeding; it was so stated in 
the Commissions original order instituting the proceeding; it 
was specified in the notice served upon the company. Under 
these circumstances, the company was fully advised of the 
issue tried by the Public Service Commission and, as the Court 
pointed out, adduced much evidence on that very issue. The 
company principally complained that the Commission had re¬ 
ceived in evidence, apparendy without objection and without 
limitation, the price at which the company had offered to sell 
its properties. The Commission utilized this figure in connec¬ 
tion with its findings as to the reasonableness of rates. In 
answer to appellant’s contention that it had in this connection . 
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been misled, the Supreme Court made the statements Quoted 
by intervenor (Pied. Br. 21-2) and referred to by the '.Board 
(Board Br. 20-2). Under the facts, the Supreme Court had 
no alternative but to find that appellant had reasonable notice 
of inquiry into its rates and that if it did not adequately pro¬ 
tect itself with respect to items offered in evidence that was its 
own fault and had nothing to do with questions of due process 
of law. 

i 

The difference between the Market Street case and the 
present one, in which the pleadings, the evidence, the excep¬ 
tions, the Examiners' report and arguments of counsel gave 
no notice that Piedmont was an applicant for the routes awarded, 
is too plain for further comment. 

The Board also takes the position that State did not pro¬ 
tect its own rights by raising the points now made before the 
Board (Board Br. 21-2). As the Boards decision could not 
have been anticipated, the points now urged could not have 
been made except upon petition for reconsideration. In the peti¬ 
tion, as the Board concedes, petitioner plainly stated that as a 
result of the Board s action in certifying Piedmont for routes 
for which it had not applied, State had been deprived “of a fair 
hearing and due process of law" (App. 566 [10, 13]). In 
addition, in the oral argument upon this petition, counsel for 
State made in detail the very argument now advanced (R. 
16641-4; App. 605). 

Petitioner requested the Board for a rehearing only “if 
deemed necessary" because the Board had made an obvious 
error of law in awarding the routes in question to Piedmont. 
There was no point in having a rehearing if the Board, as it 
has done in other cases, recognized this legal error and vacated 
its award. There is no basis whatever for the suggestion that 
petitioner s request for a rehearing was limited to establishing 
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that it “could set up airline operations faster”. The request for 
rehearing was general (App. 566 [1,55]). The particular offer 
of proof had reference only to one of the many arguments 
advanced in the petition for rehearing (App. 566). 

It is diffi cult to conceive how States counsel could have 
been more specific than in his statement that he believed State 
to have been materially affected in the matter of its cross- 
examination and rebuttal evidence by reason of having no 
notice that Piedmont was an applicant for the routes awarded 
to it (App. 604). Counsel further specified that State “put in 
no rebuttal evidence against Piedmont which it could have 
done if State had known that Piedmont could be considered 
for these routes” (App. 604). A glance at the record, at the 
place which the Board apparendy meant to cite (Board Br. 22) 
shows that States attorney did not limit the foregoing general¬ 
ization in any way when he referred to evidence which might 
be adduced to prove that Piedmont could not overhaul the 
type of aircraft required for the operation in question (App. 
608). This specification of one type, and an important type, 
of evidence which might have been adduced was made in spe¬ 
cific answer to an argument advanced by Piedmont and had 
nothing to do with the argument of public counsel which the 
Board in its present brief seeks to couple therewith. 

The specification of the manner in which petitioner claimed 
that it had been deprived of a proper hearing and due process 
was ample to have apprised the Board of the reasons for peti¬ 
tioner’s dissatisfaction with the order which had been made. 
More than that is certainly not required. It has never been 
the rule that a party deprived of a proper hearing may invoke 
constitutional safeguards only upon a bill of particulars setting 
forth the evidence which he might have adduced had the hear¬ 
ing been properly conducted. 


19 



REPLY TO CONTENTION THAT FINDINGS AS TO PIED¬ 
MONT’S FITNESS, WILLINGNESS AND ABILITY ARE NOT 
CAPRICIOUS AND ARBITRARY (Board Br. 25-30; Pied. Br. 
22-9). j 

The Board resorts to an ineffective legalism when it sug¬ 
gests that the wholly unsupported nature o£ its findings as to 
Piedmonts fitness, willingness and ability may not be reviewed 
because State, through some sort of a forensic estoppel by 
counsel, withdrew that objection (Board Br. 25-6). The facts 
are that most of States petition for reconsideration by the Board 
dealt with the failure of the evidence to support the fin<|lings 
in favor of Piedmont (see Index App. 566 [I-II]). In the [peti¬ 
tion, State plainly asserted (App. 566 [38]): 


“Consequently, it is impossible to consider Piedmont 
fit, willing and able for the routes awarded to it.” (See 
also App. 566 [53-4]). 


In oral argument counsel did not disowe the petition (R. 
16624-36). On the contrary, he contended at length that tjiere 
was no evidence to support the finding of fitness as to Piedmpnt. 
A part of this discussion was introduced as follows (App. 602): 

“Turning now to the next important element in 
fitness, willingness, and ability, namely, ‘a plan for the 
conduct of the service made by competent personnel/ 
It is on this phase of the case that we believe Piedmont 
completely falls down.” 


Much detailed argument along the lines of petitioner s pres¬ 
ent main brief (Pet. Br. 43-8) followed this statement (R. 
16626-36). This phase of the case was concluded by coun¬ 
sel’s statement (R. 16636): 
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"On the other hand, Piedmont showed no plan for 
the operation of these routes, demonstrated no appre¬ 
ciation of scheduled air transportation matters * * * nor 
did it have financial and cost exhibits relating either to 
these routes or the character of operation which the 
Board intended.” 

In the light of this argument, the passage quoted by the 
Board (Board Br. 25) appears in its proper perspective. In¬ 
deed, taken in conjunction with the remainder of counsels 
argument, it is plain that counsel was endeavoring to make the 
point that an abstract finding of fitness, willingness and ability 
could be of no avail to Piedmont as Piedmont had not applied 
for the routes in question. Counsel continued the line of 
thought with the suggestion that if the Board "selected Amer¬ 
ican Air Lines for a route that they didn’t apply for and didn’t 
put in any evidence for and weren’t an applicant, I would say 
that that didn’t belong to them no matter how able they were” 
(App. 607). The statement quoted by the Board is certainly 
no withdrawal by petitioner of its fundamental objections to 
the Board’s findings as to Piedmont. 

Detailed comment seems unnecessary as to the Board’s and 
Piedmont’s specific arguments relating to evidence claimed to 
support the Board’s findings of Piedmont’s fitness, willingness 
and ability. It is not disputed by either respondent that not an 
item of evidence, not an exhibit, not a schedule, not a plan of 
operation, was offered on behalf of Piedmont with respect to 
the trans-Appalachian operation certified. Whether the evi¬ 
dence would support a finding that Piedmont was fit, willing 
and able to operate the routes for which it applied and did 
introduce evidence, seems wholly immaterial as a matter of law. 

Piedmont concedes (Pied. Br. 22) that the Board, in find¬ 
ing Piedmont fit, willing and able, did not apply its usual tests 
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as outlined by this Court in Braniff Airways v. Civil Aeronautics 
Board, 79 App. D. C. 341-2, 147 F. 2d 152, 153. The Capri¬ 
cious nature of the Board’s action hardly needs further proof. 

The Board seeks to overcome the patent weakness in its 
findings with respect to a plan of operation by contending that 
any plan, no matter how inapposite to the routes certificated, 
should be adequate. According to the Board (Board Br. 27-8), 
it makes no difference whether the plan submitted calls for 
operation over non-mountainous territory in a northerly and 
southerly direction between Carolina points and Washington 
and Norfolk. It makes no difference that a single engine plane*, 
having no air-worthiness certificate for scheduled transportation 
is the sole basis for the plan submitted. It makes no difference 
that contact flight, rather than instrument flight, is the basis 
for the plan. It is sufficient that there is a plan. That the routes 
awarded need multi-engined equipment, need instrument flight 
facilities (App. 187, 221-3), are over mountainous terrain and 
in a direction at right angles to the principal routes covered by 
Piedmonts plan, according to the Board, should make no dif¬ 
ference. 

This argument is advanced (Board Br. 27) on the theory 
that the Board is not permitted to attach to a certificate of 
public convenience and necessity any condition restricting the 
right of an air carrier “to add or to change schedules, equipment, 
accommodations and facilities for performing the authorized 
transportation’’ [Civil Aeronautics Act § 401(f); Pet. Br. App. 
A, IV]. Nothing in this statutory provision supports the Board’s 
argument. The Board is forbidden to impose the limitations in 


*The condemnation of single engine plane operation over the type of 
routes here certificated was clearly demonstrated by the Board's decision 
in Investigation of Local, Feeder, and Pick-up Air Service, 6 C. A. B. 1, 
6-7, f.n. 1. 
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question for the obvious reason that progress in aviation would 
be hindered thereby. A carrier should be free within the limits 
of the statutory safety requirements to change equipment, 
accommodations, facilities, and to change schedules to conform 
to technical progress and changing needs. This does not indi¬ 
cate any intention on the part of Congress to permit the Board 
to certify a new carrier without regard to that carriers plans for 
operating on the routes to be certified. It seems absurd to 
contend that the Board, in making a supposedly reasoned 
decision under the Civil Aeronautics Act, may disregard all of 
the important items relating to the operation to be certified. The 
plan of operation submitted by a carrier would appear to be 
the one essential piece of evidence needed to determine whether 
the carrier intends to meet the public need and whether it 
intends to operate and is capable of operating transportation in 
conformity with the basic safety requirements. The Board did 
not find anywhere that Piedmont submitted such a plan, or 
indeed any plan, for the routes certificated. 

The Boards present position that it may complacendy dis¬ 
regard all safety requirements in connection with issuing certifi¬ 
cates of public convenience and necessity on the theory that 
“these matters are fully considered upon an application for an 
air carrier operating certificate” (App. 614), is not only con¬ 
trary to common sense hut is contrary to the Board’s own con¬ 
temporaneous decisions. Thus, for example, while the present 
case was under consideration on August 7, 1947, the Board 
refused to amend the certificate of public convenience and 
necessity of All American Aviation, Inc. because it could not 
conclude “on the basis of the evidence now available to us 
concerning the safety of the proposed operation, which is still 
of an experimental nature, that the authorization sought by 
this applicant should be granted at the present time.” All 
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American Aviation, Combination Service, 8 C. A. B. 241,, 242 
(Adv. Sheet). The certification in the present case is directly 
contrary to the Boards rule of long standing stated by the Board 
thus: 

I 

“Although the actual checking and enforcement of 
safety standards in air transportation is a function 
distinct from that of issuance of certificates of con¬ 
venience and necessity, the former being withiii the 
province of the Administrator of Civil Aeronautics, the 
fact that an application for a certificate of convenience 
and necessity relates to a type of operation not [only 
untried but incompletely planned cannot be disregarded 
in considering the requirements of the public interest 
with respect to the disposition of the application.” (AZZ 
American Aviation, Pick-Up, Delivery Service, 2 
C. A. B. 131, 152). I 

Although there is no need to consider or compare details 
of evidence as to the parties’ respective fitness and ability, in 
justice to petitioner it seems impossible to let pass the impli¬ 
cation in Piedmont’s brief that Piedmont was a substantial 
citizen in the aviation industry whereas State had little stand¬ 
ing (Pied. Br. 26-7). Such a proposition is not only contra¬ 
dicted by the Board’s finding that State was fit, willing and 
able (App. 612), but by the undisputed evidence which shdws, 
for example, that State in its charter service flew nearly twice 
as many miles annually as did Piedmont and had flown almost 
five times as much total charter mileage (cf. App. 137 and 
Pied. Br. 25). State had flown in such service almost 300,000 
miles at the time of the hearing and had an annual average 
over 45 months in excess of 78,000 miles (App. 137). Not 
a passenger or crew member was injured in the course of this 
extensive service and not a plane was lost in spite of opera- 
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tions under all weather conditions and over all types of terrain 
(App. 199). States ability in the transportation field is also 
demonstrated by the fact that its charter service was the only 
non-scheduled transportation to be authorized to carry person¬ 
nel for the Air Transport Command (App. 239).* 

Nor was State a one man concern, as intimated by Pied¬ 
mont (Pied. Br. 27). It is true that its personnel was not 
large at the time of the hearing, during wartime, but this 
resulted largely from the fact that many of States active stock¬ 
holders, officers, directors and employees, many far more 
experienced in the air transportation field than any of Pied¬ 
mont s personnel, were either in the armed forces or at that 
time totally occupied in essential industry (App. 89-91, 248-9, 
254-5; State’s Exh. 66, R. 9611-2). This emergency had 
passed when the case was submitted to and decided by the 
Board in 1946 and 1947. 


VI. 

REPLY TO CONTENTION THAT PETITIONER IS NOT 
ENTITLED TO MANDATORY RELIEF UNDER THE ADMIN¬ 
ISTRATIVE PROCEDURE ACT (Board Br. 23-4, 30-3). 

The Board apparently concedes that the Court is empow¬ 
ered to order the vacating of Piedmont’s certificate. The con¬ 
test is on the power of the Court to compel the issuance of a 
certificate to State. 

*This record is in marked contrast to Piedmonts claims, which 
revolve almost entirely about conducting a fixed base and school opera¬ 
tion for teaching persons how to fly (Pied. Br. 23-6). States expe¬ 
rience not only enabled it to submit a detailed plan for operating the 
routes here certificated (App. 91-102, and Exhibits there referred to) 
but also to submit to the Board a unique air traffic potential study 
(App. 191-2) upon which an important part of the Board's finding of 
public convenience and necessity must, in the absence of other evidence, 
have been predicated. 
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Nothing in the cases cited by the Board destroys the jstatu- 
tory mandate that this Court likewise “shall (A) compel agency 
action unlawfully withheld”.* 

It is conceded that this Court cannot issue the certificate of 
public convenience and necessity to State. Scripps-Hcrward 
Radio v. Comm’n., 316 U. S. 4, 14 (Board Br. 30), stands 
only for that proposition. It is also conceded that this Cjourt 
cannot substitute its discretion for that of the Board. If the 
Board must make additional findings of fact and exercise addi¬ 
tional discretion, this Court cannot order the issuance of a cer¬ 
tificate. 

But this is an extraordinary case. Petitioner comes here 
with all findings of fact already made by the Board ip its 
favor and all discretion already exercised in its favor. The only 
mistake standing between petitioner and a certificate is one of 
law. Upon the correction of this mistake, petitioner is entitled 
to its certificate as a matter of law. Accordingly, “Agency action 
unlawfully withheld” must be compelled. 

The foregoing has been largely demonstrated in petitioners 
main brief. As prompt and effective relief is, however, njiost 
important to petitioner and its stockholders, whose expenditures 
have been large in the many years the Board has taken to dis¬ 
pose (and then erroneously) of petitioner s application, the 
situation is briefly reviewed. 

(1) The Board found public convenience and necessity 
for routes applied for by State (App. 565 [892-6]). j 

(2) The Board found State fit, willing and able to con¬ 

duct the transportation found necessary (see App. 612; Pet. 
Br. 7). | 

(3) Under the statute [401(d)(1)] the Board “shall” 
thereupon issue a permanent certificate to State unless it elects 
to issue a temporary certificate under Section 401(d)(2). 

* Administrative Procedure Act, § 10, Pet Br. App. A, VIII. 
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(4) I£ we assume, arguendo , that the statute permits the 
Board, as between competing applicants, all of whom have been 
found fit, willing and able, to choose the most fit, willing and 
able, the Board has likewise made that choice in States favor. 

(5) The Board, vis-a-vis State, exercised its discretion to 
eliminate every other applicant (including those referred to in 
the Boards brief) for these routes (pp. 1-2, supra ). 

(6) Thereupon, the Board stated (App. 565 [901]) “The 
choice has thus narrowed down to State Airlines and Piedmont 
Aviation, and which of these two companies should be selected 
to conduct the proposed service presents a close and difficult 
question.” 

(7) Piedmont not being an applicant for the route certifi¬ 
cated is eliminated as a matter of law. 

(8) By the Board’s own findings and exercise of discre¬ 
tion, State is thus left as the only fit, willing and able applicant 
for the transportation found “required by the public con¬ 
venience and necessity.” Under the Civil Aeronautics Act 
the Board has no further discretion to exercise but it “shall” 
issue a certificate to State [Section 401(d)] either permanent 
or temporary. This is a purely ministerial act. 

(9) Under the Administrative Procedure Act (§ 10), this 
Court “shall” compel the agency action unlawfully withheld. 

Petitioner does not agree with the Board’s contention that 
Section 10 of the Administrative Procedure Act merely restates 
the power which this Court has always had to issue writs of 
mandamus. The Act stemmed from a deepseated dissatisfac¬ 
tion on the part of Congress with the limited supervision which 
the courts had theretofore been exercising over administrative 
proceedings. Judicial power was intentionally enlarged. 
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Furthermore, petitions for writs of mandamus have usually 
been rejected because there existed an adequate remedy by 
appeal or petition for review. The present case, however, is 
properly before the Court on petition for review and the only 
question is the scope of relief. The Court’s duty in this regard 
is fixed by the Administrative Procedure Act. 

Even assuming that the principles of mandamus apply, it 
is clear that where the administrative agency has exercised all 
discretion entrusted to it but has refused to act upon the dis¬ 
cretion so exercised, mandamus will lie to compel the agency 
to make the exercise of its discretion effective. 

This principle has been recognized by this Court in George 
Allison Sr Co. v. Interstate Commerce Commn, 70 App. D. C. 
375, 107 F. 2d 180, 183. Petitioner there insisted that the 
Commission had exercised all of its discretionary power in 
making a finding of reparation due to petitioner but theni had 
declined to order that the amount so found due be paid. This 
Court said (p. 378):* 

"In this view, the case is simplified, for in our qpin- 
ion the rule is and ought to be that, if the record sus¬ 
tains petitioners’ claim that the Commission has made 
a finding of reparation and has declined to order pay¬ 
ment, mandamus is available to require this to be done. 
The statute makes this duty mandatory, 49 U. S, C. 
§ 16(1), 49 U. S. C. A. § 16(1), and this, we think, 
was recognized by the Supreme Court in Interstate 
Commerce Comm. v. United States ex rel. Campbell, 
289 U. S. 385, at page 393, 53 S. Ct. 607, 77 L. fed. 
1273.” 

This same principle is applicable here where the statute 
states that a certificate "shall” issue upon the basis of the find¬ 
ings which the Board has already made as to petitioner. 

*This Court, considering petitioner’s claim on the merits, founcf in 
other portions of the opinion that the Commission had in fact not exer¬ 
cised its full discretion and, accordingly, mandamus would not lie. 
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Similarly, this Court in United States v. Hines , 70 App. 
D. C. 36, 103 F. 2d 737, 745, held that mandamus would lie 
to compel the Administrator of Veterans Affairs to reinstate an 
insurance policy with total disability provisions. The Admin¬ 
istrator had exercised his discretion in favor of the veteran but 
bad refused to reinstate the policy because the veteran failed 
to meet the health requirements of a regulation adopted by the 
Administrator. The Court held this regulation void. As in the 
present case only a mistake of law stood between the relator 
(veteran) and the desired administrative action. This Court, 
speaking through Justice (now Chief Justice of the United 
States) Vinson, said (at p. 44): 

“Thus the Administrator, having fully exercised his dis¬ 
cretion in this respect, and having found that the vet¬ 
eran met the standard required by law, there remains 
no further discretion to be exercised. There only re¬ 
mains a purely ministerial duty of the Administrator 
which may be compelled to be performed by man¬ 
damus.” 

The principle here applicable is plainly established by 
Public Service Com. v. State , ex rel., 184 Ind. 273, 111 N. E. 
10. The Public Service Commission had in the exercise of its 
discretion found facts entitling the realtor to a certificate author¬ 
izing the sale of bonds. The Commission had, however, with¬ 
held a certificate for a part of the issue on the erroneous legal 
theory that it was entitled so to do in order to avoid competitive 
duplication of facilities. This having been held to be an error 
of law, the court determined that mandamus was a proper 
remedy to compel the issuance of a certificate. The court said 
(p. 278): 

“If the facts thus found are such as to entitle the utility 
to a certificate of authority to issue and sell bonds in a 
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given amount, it is the duty of the commission to issue 
such a certificate. Under such circumstances thi act 
required is ministerial and not discretionary. To hold 
that such act is discretionary would enable the commis¬ 
sion, after the facts were determined to grant the certifi¬ 
cate of authority or to withhold it at its will, or to grant 
such a certificate to one public utility and to withhold it 
from another under the same state of facts. Such is not 
the purpose of the statute. State, ex rel. v. Pdrter 
(1893), 134 Ind. 63, 32 N. E. 1021, 33 N. E. 6871. A 
duty is none the less ministerial because the person yvho 
is required to perform it may have to satisfy himself of 
the existence of a state of facts under which he is given 
his right or warrant to perform the required duty.” 

I 

CONCLUSION 

The determination of the Civil Aeronautics Board, which 
is the subject of this petition, should be reversed with instruc¬ 
tions to the Board (1) to issue a certificate of public convenience 
and necessity, temporary or permanent, to State for routes 
presendy covered by the certificate issued to Piedmont, and (|2) 
to vacate and rescind the temporary certificate of public con¬ 
venience and necessity heretofore issued to Piedmont. 

Respectfully submitted, 

Wilmer A Hill, 

Attorney for Petitioner, 

238-241 Transportation Bldg., 
Washington 6, D. C. 

Philip Schleit, 

1625 K Street, N.W., 

Washington 6, D. C. 

Frederick W. P. Lorenzen, 

100 Broadway, 

New York 5, N. Y. 

Of Counsel. , 

November 30th, 1948. 




BRIEF FOR INTERVENOR 
PIEDMONT AVIATION, INC. 


IN THE 

United States Court of Appeals 

District of Columbia Circuit. 


Xo. 9748 


STATE AIRLINES, INC., Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, Respondent, 
PIEDMONT AVIATION, INC., Intervenor. 


On Petition for Review of Orders of the Civil Aeronautics 

Board. 


Stockton. Ulmer <& Murchison, 
Attorneys for Intervenor. 


Charles H. Murchison, 
Robert B. Hankins, 
1016 Ring- Building, 
"Washington 6, D. C., 
Of Counsel. 


On tied Stales Court of /tppeafs 
for the District , 

F'tCn 

I 1 


r') r\ ^ 

V J . 


t 


Press or Byron S. Adams. Washington 


/ • 






Jr 






INDEX AND TABLE OF AUTHORITIES 


TABLE OF CONTENTS 


Counter-Statement of the Case 

Statutes Involved. 

Questions Presented. 

Summary of Argument. 

Argument. 


Page 

i 

1 
7 
7 
7 
10 


Point I. The Board Had Full Legal Authority To Cer¬ 
tificate Piedmont For The Route System In- 
Involved . * . 


10 


A. Piedmont’s application, as set forth by spe-! 

cific routes and in its general request clause, 
covered the route system awarded it.| 10 

B. The Board has on numerous occasions inter¬ 

preted the Civil Aeronautics Act as giving it 
power to issue certificates under facts similar 
to these.I 12 


C. Court decisions construing similar powers of 
the Interstate Commerce Commission under 
the Motor Carrier Act clearly establish the 
Board’s power to make the award to Piedmont 
in the present case . 


15 


D. An administrative agency serving the public 
interest need not observe technicalities of I 
pleading and procedure which govern private 
litigation. 20 


Point II. The Board’s Finding (That Piedmont Is Fit, 
Willing And Able To Conduct The Service) 
Was Fully Supported By Evidence Of Record 

A. Piedmont’s organizational basis was proper 

and far superior to that of State. 

B. Piedmont had adequate financial resources and 

a proper plan of operation. 

Conclusion. 


23 

27 

29 

















11 


CITATIONS 


Cases: 


Page 


Alton Railroad Co. v. United States, 315 U. S. 15- 18 

Braniff Airways v. Civil Aeronautics Board, 79 App. 

D. C. 341, 147 F. 2d 152 .. 22 

Chicago, St. Paid, M. <& 0. Ry. Co. v. United States, 

322 U. S. 1 ...15,17,19 

Federal Communications Commission v. Pottsville 

Broadcasting Co., 309 U. S. 314. 20 

Market Street Ry. Co. v. Railroad Commission, 324 

U. S. 548 . 21 

McCracken v. United States, 47 F. Supp. 444.18,19 

Morgan v. United States, 304 U. S. 1. 21 

New England Case, 7 C. A. B. 2?. 15 

North Atlantic Routes Case, 6 C. A. B. 319.12,13 

North Central Case, 7 C. A. B. 639 . 15 

Norwegian Nitrogen Co. v. United States, 288 U. S. 

294 . 12 

Rocky Mountain States Air Service, 6 C. A. B. 695.. 15 

South Atlantic Case, 7 C. A. B. 285 .12,14 

Southeastern States Case, 7 C. A. B. 863.2,4,6,11 

Texas-Oklahoma Case, 7 C. A. B. 481.12,14 

United States v. Chicago, North Shore, <& M. R. R., 

288 U. S. 1 . 12 

W. R. Grace Co. v. Civil Aeronautics Board, 154 F. 

2d 271 . 21 


Statutes : 

Civil Aeronautics Act of June 23,1938, c. 601 (52 Stat. 

977, 49 IT. S. C. 401-680) 

Section 2, Declaration of Policy (52 Stat. 980, 49 

U. S. C. 402) .7,10,19 

Section 401 (d), Issuance of Certificate (52 Stat. 

987, 49 U. S. C. 481(d)) .8,10 

Section 401(f), Terms and Conditions of Certifi¬ 
cate (52 Stat. 987, 49 U. S. C. 481(f)). 10 

Motor Carrier Act of 1935, c. 498 (49 Stat. 543, 49 
U. S. C. 306) 

Section 207(a), Issuance of Certificate (49 Stat. 

551, 49 U. S. C. 307(a)).. .. 16 

Section 208(a), Terms and Conditions of Certifi¬ 
cate, (49 Stat. 552, 49 U. S. C. 308(a)). 16 





















IN THE 


United States Court of Appeals 

District of Columbia Circuit. 


No. 9748. 


STATE AIRLINES, INC., Petitioner, 


v. 

CIVIL AERONAUTICS BOARD, Respondent, 
PIEDMONT AVIATION, INC., Intervenor. 


On Petition for Review of Orders of the Civil Aeronautics 

Board. 


BRIEF FOR INTERVENOR PIEDMONT AVIATION, 

INC. 


COUNTER-STATEMENT OF THE CASE. 

Piedmont Aviation, Inc. has been selected and certificated 
by the Civil Aeronautics Board to serve the air routes which 
petitioner State Airlines, Inc. seeks on this appeal. 1 As an 

l Piedmont Aviation, Inc. will hereinafter be referred to as “Piedmont”, 
the Civil Aeronautics Board as “the Board”, and State Airlines, IncL as 
“State”. 

Numbers in parentheses throughout this brief refer to pages of the jjoint 
Appendix filed herein. All italics are ours unless otherwise specified. 
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intervenor with a truly vital stake in this proceeding, Pied¬ 
mont joins with the respondent Board to demonstrate that 
there is no merit whatever in State’s appeal. The Board 
had plenary legal authority to certificate Piedmont for the 
routes in question. Moreover, its selection of Piedmont 
was fully justified, and indeed compelled, by the evidence 
of record. Piedmont submits that the Board’s action 
should therefore be affirmed by this Court. 

This appeal had its origin in the Board’s Southeastern 
States Case. There had been filed with the Board a great 
number of applications (including those of Piedmont and 
State) which sought certificates of public convenience and 
necessity authorizing new air services in the southeastern 
region of the country. Faced with the tremendous task 
of considering all these applications, and endeavoring to 
judge all applicants in the proper perspective, the Board 
ordered on February 24,1945, that all such applications be 
consolidated into this one proceeding known as the South¬ 
eastern States Case (27). When so consolidated the pro¬ 
ceeding involved 45 applications filed by 25 parties, and the 
applications covered no less than 13 states (565 (pp. 863, 
866 )). 

The applications of Piedmont and State thus became 
parts of a comprehensive proceeding designed to determine 
the needs of the public for air transportation in a vast re¬ 
gion of the United States. 

Piedmont’s original application, which was filed with the 
Board in June 1944, requested a certificate of public con¬ 
venience and necessity to engage in combination passenger, 
property, and mail pick-up service over a very extensive 
system totaling 4,965 route miles. It sought nine specifi¬ 
cally described routes in the area bounded by Cincinnati, 
Knoxville, Atlanta, Charleston, S. C., Wilmington, N. C., 
Norfolk and Washington. Some of the routes proposed 
conform very closely to all the 1,700 route miles for which 
Piedmont was eventually certificated. In addition, Pied¬ 
mont’s application contained a “general request clause” 
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for “such modification of such routes as the Board mqy find 
public convenience and necessity require 31-61). 

After further study Piedmont prepared an amendment 
to its application. This amendment, which was filed with 
the Board on March 8, 1945, sought 5,763 route miles 
throughout the southeastern area of the United States. It 
requested extensive routes for the transportaion of passen¬ 
gers, property and mail, and it also sought an elaborate 
system of routes for the transportation of property and 
mail by pick-up service. These routes covered Georgia, 
South Carolina, North Carolina, Tennessee, Virginia, West 
Virginia, Maryland and the District of Columbia. Byj com¬ 
parison with the 5,763 route miles thus sought, Piedmont 
was certificated for only 1,700 route miles (63-70). 

The routes specifically described in Piedmonts applica¬ 
tion varied in some respects from the route system which 
the Board eventually found required. (For that matter, 
State’s specific application also varied somewhat from the 
routes finally awarded.) Nevertheless Piedmont 7 s pro¬ 
posal did specifically cover a substantial part of the route 
system awarded it by the Board. Even Piedmont’s amend¬ 
ment specifically applied to provide passenger, property 
and mail service on a route from Norfolk to Richmond, 
Lynchburg and Roanoke. It specifically applied to I pro¬ 
vide passenger service from Roanoke south into North Car¬ 
olina, and it specifically applied to operate an eastjwest 
passenger service across North Carolina. All these! ser¬ 
vices formed an integral and very substantial part of the 
Board’s final award (652, 565 (p. 926)). 

State specifically proposed a passenger service vfhich 
blanketed the entire southeastern region of the United 
States, connecting almost every conceivable pair of pities 
(654). Now that a small part of State’s entire proposal 
has been found required, State says that this part foijmed 
the “axis” of its application (Pet. Brief, pp. 3-7), but 
whether it did or not is immaterial to a proper determina¬ 
tion of the legal issues here involved. 
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Not only did Piedmont apply specifically for a substan¬ 
tial part of the passenger route system found to be required 
(as stated above), but it also applied and expressed a unll- 
ingness to render service to any points in the southeastern 
area other than those actually named . The general request 
clause in Piedmont’s application was restated in its amend¬ 
ment and had the following broad scope: 

“The applicant, Piedmont Aviation, Inc., * * * here¬ 
by applies for a permanent and/or temporary certifi¬ 
cate of public convenience and necessity * * * for the 
authorization to engage in scheduled air transporta¬ 
tion as an air carrier of passengers, mail and prop-, 
erty, in local and feeder passenger service and mail, 
express and property pick-up service on the routes de¬ 
tailed herein, or such modification of such routes as 
the Board may find public convenience and necessity 
require (63). 

When Piedmont thus applied to serve “such modifica¬ 
tion” of its routes as the Board might find required, it 
obviously referred to the extensive network of routes which 
Piedmont specifically proposed for the whole southeastern 
area. The Board recognized the clear intendment of this 
language to cover the routes awarded. 

At the hearing in this Southeastern States Case each of 
the 25 applicants, and many other interested parties, intro¬ 
duced voluminous evidence as to the need for new air ser¬ 
vices in the region involved. Each applicant attempted to 
show its fitness, willingness and ability. After the hearing 
briefs were filed with the Examiners and the Examiners 
issued their Report. Among other things, the Examiners 
recommended the certification of Piedmont for part of the 
route system which was eventually certificated by the 
Board (520). 

Thereupon Piedmont and the other applicants filed excep¬ 
tions and briefs to the Board and participated in the oral 
argument before the Board. At this stage, as earlier, Pied¬ 
mont urged that all its specifically described routes should 
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be certificated, and also expressed its willingness l|o serve 
other points under its general request clause. Piedmont 
had clearly recognized State as a competitor for the routes 
involved and, on brief and argument before the Board, 
made extended reference to this competition and to State’s 
lack of experience and proper qualifications (539-548, 551- 
556). If State did not realize previously (as it should 
have) that Piedmont and State were competitors for the 
same routes, then surely it did so when counsel for Pied¬ 
mont preceded counsel for State at the argument and made 
numerous pointed comparisons which were very detrimen¬ 
tal to State (555). State’s argument neither contradicted 
these comparisons nor complained as to the notice given it. 

Subsequent to the argument, on April 4, 1947, the Board 
issued its original opinion in this Southeastern States Case 
(565). Its opinion authorized the issuance of a certificate 
of public convenience and necessity to Piedmont for the 
routes here involved and denied the applications of State 
in their entirety. With respect to the selection of Pied¬ 
mont rather than State the Board found in part as follows: 

“. . . our study of the record leads to the Conclu¬ 
sion that Piedmont should be selected to conduct the 
proposed service. As previously indicated, Piedmont 
conducted numerous wartime services for the (govern¬ 
ment. In August 1940 Piedmont started its fir$t Civil 
Aeronautics Administration pilot training contract 
under the civilian flying training program. Tpis was 
one of the first noncollege units, and Piedmont tvas se¬ 
lected as 1 of the 14 type A Civil Aeronautics Adminis¬ 
tration training centers to be established in th^ entire 
United States. In January 1942 Piedmopt was 
awarded a contract by the Defense Supply Corporation 
to train Central-American and South American stu¬ 
dents to become flight instructors. In April 1943 the 
company obtained a lease for operation of the (jrreens- 
boro-Iligh Point Airport, at which it conducted an 
AAF aircrew indoctrination flight-training program in 
addition to the training programs being conducted at 
Winston-Salem. This contract was completed in June 
1944. In March 1943 Piedmont was selected as one of 
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the two cross country training centers in the southern 
Civil Aeronautics Administration region. In conduct¬ 
ing this program, it obtained valuable experience in 
aircraft operation similar in many respects to sched¬ 
uled air-carrier service. In 1944 Piedmont conducted 
41,875 miles of charter operations and over 26,000 
miles in the first 5 months of 1945. Most of this mile¬ 
age was flown in the territory here involved and all of 
this mileage was flown without a single accident. 

Thus, while State’s plans are built substantially 
around one man—its president, Mr. Gilbert—Pied¬ 
mont’s wartime experience and extensive charter oper¬ 
ations have enabled it to obtain a well-rounded organ¬ 
ization with key personnel who are thoroughly familiar 
with the operating conditions of the area involved.” 
(565 (pp. 901-902)). 

After the issuance of this original opinion in the South¬ 
eastern States Case State, on May 8, 1947, petitioned the 
Board for reconsideration of the Board’s order insofar as 
it awarded the route system in question to Piedmont rather 
than to State (566). Without waiting for the Board to act 
upon this petition, State filed a petition for review with this 
Court on July 18, 1947. That petition was dismissed by 
the Court on September 3, 1947, for the reason that it was 
prematurely filed. 

After jurisdiction over this proceeding was thus properly 
returned to the Board\ the Board itself reopened the case 
and heard argument as to whether: (a) the Board had legal 
power to award the route system to Piedmont and (b) 
whether the public interest required the selection of Pied¬ 
mont rather than State. After hearing such further argu¬ 
ment, the Board issued a comprehensive Supplemental 
Opinion on December 12, 1947. Unanimously the Board 
found that it did have the full legal, authority to award the 
route system to Piedmont , amd further , that the public in- 
erest required the selection of Piedmont rather than State 
(610-621). On this same day the Board issued the certifi¬ 
cate of public convenience and necessity to Piedmont 
(622-8). 
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Subsequently State filed its petition for review with this 
Court (629). Certain unsupported scandalous matter was 
supposedly deleted from this petition on State’s own mo¬ 
tion, but in the Joint Appendix as printed by State that 
scandalous matter still appears and must therefore bd dis¬ 
regarded by the Court (629 (p. 21, last paragraph)). State 
filed a petition for a stay of the Board’s order and such 
. petition was denied by this Court on February 13, 1948 
(636). Piedmont’s motion to intervene was granted by the 
Court on April 2,1948 (630-36). 

STATUTES INVOLVED. 

Statutes and regulations which are involved in this |pro- 
ceeding are set forth in State’s Brief (Appendix A, pp. 
i-xiii), and portions of these enactments are quoted atj ap¬ 
propriate points in this brief. 

QUESTIONS PRESENTED. 

% 

There are two questions of law presented to the Cour 
this appeal: 

1. Whether the Board had legal authority to issue 
certificate of public convenience and necessity to Piedm 
and 

2. Whether the Board properly found Piedmont fit, 
mg and able to operate the transportation service 

SUMMARY OF ARGUMENT. 

In a case such as this the Board has a broad responsibil¬ 
ity to the public interest. By section 2(a) of the Civil Aero¬ 
nautics Act of 1938 1 it is directed to consider, as bein^ in 
accordance with the public convenience and necessity, “the 
encouragement and development of an air transportation 

i Hereinafter referred to as “the Act”. Pertinent sections of the Act are 
set forth in Appendix A of State’s brief, and references are hereinafter made 
to that Appendix. Section 2(a) of the Act is found at 52 Stat. 980, 49 U. S. C. 
$ 402; section 401 of the Act is found at 52 Stat. 987, 49 U. S. C. $ 481). 

I 
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system properly adapted to the present and future needs 
of the foreign and domestic commerce of the United States, 
of the Postal Service, and of the national defense”. When 
the Board has before it a case involving new routes in a 
vast area of the country (as it did here), and when that case 
involves experimental local-feeder routes of the type 
awarded Piedmont, Congress obviously intended the Board 
to have sufficient procedural freedom to vindicate the pub¬ 
lic interest. The Board has in no way abused that freedom 
in the present case. 

Considered properly, in the light of the objectives of the 
Act, Piedmont’s application was sufficiently broad to 
‘‘cover” the routes awarded it. Piedmont applied for 
5,763 route miles in a large area. It was awarded 1,700 
route miles in a smaller area. Its application specifically 
covered a very substantial part of the route system 
awarded it, and also contained' a broad general request 
clause. In such circumstances the Board had plenary legal 
authority to certificate Piedmont as it did. 

Section 401 (d) of the Act directs the Board to issue a 
certificate for transportation “covered” by an application 
if such transportation is required by the public convenience 
and necessity and if the applicant is fit, willing and able. 
The award to Piedmont was clearly “covered” by its ap¬ 
plication within the reasonable intendment of this section 
and the Act as a whole. On numerous previous occasions 
the Board has so construed its legal authority. This ad¬ 
ministrative construction, not having been modified by Con¬ 
gress, will properly be given great weight by the courts. 
Furthermore, the United States Supreme Court and other 
courts have held that the Interstate Commerce Commission 
in similar cases has even broader legal authority than that 
exercised here by the Board. An administrative agency 
such as the Board is primarily charged with a duty to the 
public. In administering that duty it is not bound by tech¬ 
nical niceties of procedure which might apply as between 
private litigants. 
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State’s legal rights were in no way prejudiced by the 
award to Piedmont. From the outset State had notice that 
Piedmont was an active competitor for specific routes 
sought by State. It also had notice that Piedmont, like all 
other applicants in an area proceeding, relied upon a broad 
general request clause. If State failed to realize that! Pied¬ 
mont was a competitor for the routes involved, the fault lay 
with State—not with the Board or with Piedmont. 

The Board found that Piedmont is fit, willing and able 
to conduct the service authorized. Although State chal¬ 
lenges this finding as being arbitrary and capricious, the 
finding is entirely proper. There is substantial evidence 
to support it. In fact, all evidence supports the finding and 
further demonstrates that Piedmont is far tetter qualified 
than State to operate the routes in question. No flatter 
what standard of comparison is used Piedmont is fjar su¬ 
perior to State. Piedmont has operated a successful avia¬ 
tion enterprise for a numer of years. It has a substantial 
organization which was well prepared to conduct an ^irline 
operation. It demonstrated adequate financial resources 
and a proper operational plan for a system involving) 5,763 
route miles. Surely the Board was on firm ground when 
it found Piedmont fit, willing and able to operate the 1,700 
route miles for which it was certificated. On the facts of 
record the Board was compelled to select Piedmont father 
than State. 

If the Court should reverse the Board, State contends, 
the Court should direct the Board to issue .a certificate to 
State. For the reasons set forth in this brief we submit 
that the Court should not, and will not, reverse the Board. 
But if it were to reverse it should not direct the issuance of 
a certificate to State. In view of many factors of public 
interest which would be affected the propriety of issuing a 
certificate to State would properly be a matter for deter¬ 
mination by the Board. 
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ARGUMENT. 

Point I. 

The Board Had Full Legal Authority to Certificate 
Piedmont for the Route System Involved. 

A. Piedmont’s application, as set forth by specific routes 
and in its general request clause, covered the route system 
awarded it. 

The Board has been charged by the broad mandate of 
section 2 of the Act with the “development of an air trans¬ 
portation system properly adapted to the present and fu¬ 
ture needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and the national de¬ 
fense.” (Pet. brief, App. A, i). Toward this end the Board 
has been authorized by section 401 (d) of the Act to issue 
certificates of public convenience and necessity. Section 
401 (d) (1) provides: 

“The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, 
and able to perform such transportation properly, and 
to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public 
convenience and necessity; otherwise such application 
shall be denied.” (Pet. brief, App. A, ii). 

Section 401 (d) (2) contains similar provisions relating to 
certificates authorizing temporary air transportation (Pet. 
brief, App. A, iii). Furthermore, section 401 (f) of the Act 
provides that “there shall be attached to the exercise of 
the privileges granted by the certificate, or amendment 
thereto, such reasonable terms, conditions, and limitations 
as the public interest may require.” (Pet. brief, App. A, 
iii, iv). 

The issuance of the certificate to Piedmont was clearly 
authorized by these sections of the statute. Piedmont had 
specifically applied for 5,763 route miles in a large area 
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which included seven southeastern states. Its application 
also included a broad general request clause of the type 
usually found in such applications (See 665-670 for other 
general request clauses). In contrast to the 5,763 route 
miles for which it had applied, Piedmont was awarded only 
1,700 route miles and these were confined to five states. A 
substantial part of this award had been specifically sought 
by Piedmont and the remainder was covered by its general 
request clause. 

Although Piedmont proposed certain specific route s and 
types of service, it fully recognized that the Board plight 
not certificate it in the specific manner set forth. It there¬ 
fore drafted its application to state its desire to be consid¬ 
ered as an applicant for such routes as the Board jmight 
determine to be needed. Such a practice has becom^ cus¬ 
tomary in local-feeder service applications and is attribu¬ 
table to the diversity of factors which must be weighed, 
both by the various applicants in preparing their applica¬ 
tions and by the Board in reaching its decision. 

In passing upon applications for authority to engage in 
local-feeder transportation the Board must first determine 
what route pattern will best meet the needs of the public. 
Having done so, it must then select to operate that route 
the applicant best qualified to perform the service. Fre¬ 
quently, the route found to be required differs in a marked 
degree from that proposed by any applicant, and thd best 
qualified applicant is not always the one proposing the 
route most nearly approximating that which is established. 

The order consolidating the applications in the South¬ 
eastern States Case (27) put all parties on notice thait the 
Board intended to make a full study of air transportation 
in that area. In order to evolve an orderly and sound air 
transport system in the region, it was necessary t#at a 
route pattern be established consonant with the public con¬ 
venience and necessity, that the qualifications of all 4ppli- 
cants be considered together, and that the best qualified ap¬ 
plicants be selected for the operation of the routes. 
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From the nature of the applications filed by the many 
participants in the proceeding, it was clear they recognized 
the possibility that the Board might find them qualified for 
a route pattern for which they had not specifically re¬ 
quested authority (665-70). All contained a general re¬ 
quest clause, a clause whose precise wording varied among 
the different applications, but one whose intent was unmis¬ 
takable. Piedmont’s application contained such a clause 
and served notice on all parties, including State, that Pied¬ 
mont was an applicant for any routes in the general area of 
investigation that the Board saw fit to grant. State’s re¬ 
sort to a microscopic analysis of an individual word within 
Piedmont’s general request clause (Pet. Br. 29) can not 
change the obvious intendment of the clause as construed 
in its entirety. 

• Only by giving effect to such general request clauses for 
what they really are can the Board properly serve the pub¬ 
lic interest. This the Board has done in the present case. 

B. The Board has on numerous occasions interpreted the 
Civil Aeronautics Act as giving it power to issue certifi¬ 
cates under facts similar to these. 

The Board has heretofore firmly established that it will 
give the widest possible interpretation to a general request 
clause such as that contained in Piedmont’s application. 
North Atlantic Routes Case, 6 C. A. B. 319, South Atlantic 
Case , 7 C. A. B. 285, Texas-Oklahoma Case, 7 C. A. B. 481. 

If an administration agency interprets its basic powers in 
a manner which is not contrary to law, Congress being 
aware of the interpretation but failing to modify it, then 
the courts are most reluctant to overrule the administrative 
interpretation. Nonvegian Nitrogen Co. v. XJ. S., 288 U. S. 
294, XJ. S. v. Chicago, North Shore and Milwaukee R. R., 
288 U. S. 1. In the Nonvegian case, supra, Mr. Justice Car- 
dozo, speaking for the Supreme Court, said: 

“The practice (of giving weight to administrative 
construction) has peculiar weight when it involves a 
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contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and 
smoothly while they are yet untried and new”, (p. 315) 

Since the Board has consistently construed applications 
and general request clauses in a liberal manner and l^as not 
been limited by Congress in any way, this rule l aw 
clearly supports an award to Piedmont in the present case. 

One of the Board’s leading cases on this point is the 
North Atlantic Routes Case , supra. There the Board was 
concerned with the establishment of experimental routes 
for periods of seven years. The Board decided that three 
routes should be established across the continent of Europe. 
Giving the broadest interpretation to the general request 
clause in various applications, the Board transposed routes 
freely in the public interest. American Export, which had 
specifically applied only for a route across central Ehrope, 
was awarded a route across northern Europe. Pan Ameri¬ 
can, which specifically applied only for routes across iiorth- 
ern Europe and across southern Europe, was awarded a 
route across central Europe. TWA, which had specifically 
applied for a route across central Europe, was awarded a 
route across southern Europe. The Board went to great 
lengths in a unanimous opinion on this point to show that 
the general request clauses of these various carriers [prop¬ 
erly contemplated the awards which were made. The ^oard 
said: 

“In discharging our responsibility to the public in¬ 
terest we should be as free as possible to decide the 
case on the basis of broad considerations of national 
policy and without being restricted by the condition 
that the particular applicants may have applied only 
for those routes which to them seemed the most lucra¬ 
tive and desirable.” (6 C. A. B. at 346) 

This policy of construing general request clauses ih the 
broadest possible manner in the public interest has been 
consistently and frequently applied in other cases. F<j>r ex- 
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ample, in the South Atlantic Case, supra, Pan American 
applied only for a route from the United States to the 
Azores, West Africa and South Africa, but in addition it 
was granted a route from the United States to points in* 
South America and thence to Ascension Island and South 
Africa. Again the Board recognized that it is utterly im¬ 
possible for applicants to frame their applications to in¬ 
clude precisely the routes which the Board, after a full 
hearing on a tremendous volume of evidence, should eventu¬ 
ally determine to be the routes required by the public con¬ 
venience and necessity. 

State has contended that foreign route proceedings are 
not analogous to the area proceeding in which Piedmont 
obtained its domestic routes (Pet. brief 42). Yet the Board 
has applied the very same doctrine in similar area cases in¬ 
volving routes within the United States. In the Texas- 
Oklahoma Case, supra, the Board said: 

“In passing upon the applications in this case, we 
shall be governed in the establishment of local or 
feeder operations by the guiding principles set forth 
in Rocky Mountain States Air Service Case, supra. In 
applying those principles we shall consider the ad¬ 
vantages of air transportation to the communities to 
be served, their location, and the nature of traffic which 
would be served. The Civil Aeronautics Act requires 
us to exercise our powers in such a manner as to de¬ 
velop an air transportation system properly adapted 
to the needs of commerce and the postal service. We 
shall therefore consider the applications herein with 
the view to the establishment of a sound overall trans¬ 
portation pattern in the area. It is the national public 
interest that we must consider in the establishment of 
a sound system of air transportation, and we cannot 
base our decision upon the effect of an individual pro¬ 
posal upon a particular applicant, or upon whether a 
particular proposed route is required precisely as set 
forth in the application.” (7 C. A. B. 481, 518) 

The Board has consistently applied this policy in every 
area case which it has considered. It is safe to say that the 
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Board has never awarded a local-feeder route (cif which 
Piedmont’s is one) in precisely the manner specifically pro¬ 
posed by the applicant. Actually the Board hds many 
times awarded feeder routes which vary most substantially 
from the specific routes proposed by the successful appli¬ 
cants. Rocky Mountain States Air Service, 6 C. A. B. 695; 
New England Case, 7 C. A. B. 27; North Central Case, 7 
C. A. B. 639. 

In an area case which involves the establishment! of new 
local service there are several compelling reasons Why the 
Board should have such a freedom of action. Loca|l-feeder 
services are still very much in the experimental st^ge and 
must be supported by substantial mail-pay subsidy. When 
establishing such services, the Board is vitally interested 
in securing the best possible experimental conditions. Of 
necessity it must first determine the best possible route 
pattern and then select the applicant which offers paost in 
the public interest. 

C. Court decisions, construing similar powers of the In¬ 
terstate Commerce Commission under the Motor Carrier 
Act, clearly establish the Board’s power to make an award 
to Piedmont in the present case. 

A recent decision of the United States Suprem^ Court 
not only confirms the Board’s legal power to aw^rd the 
route system to Piedmont, but in fact it goes much further. 
It held that the Interstate Commerce Commission has the 
power to certificate a motor carrier applicant to seifve cer¬ 
tain points even though the applicant had no general re¬ 
quest clause in its application and even though the appli¬ 
cant had expressly stated its unwillingness to se^ve the 
points involved . Chicago, St. Pcml, Minneapolis and Omaha 
Ry. Co. v. U. S., 322 U. S. 1. In this controlling case a 
motor carrier applicant applied to the Interstate Commerce 
Commission for three motor carrier routes. Two of the 
routes involved so-called “grandfather rights” and hre not 
material here. The third route, however, was sought upon 
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the basis of public convenience and necessity, and the de¬ 
cision relative to this third route is clearly decisive of the 
legal issue now before this Court. 

The applicant had originally applied to the Interstate 
Commerce Commission for the third route to extend from 
Minneapolis-St. Paul through many intermediate points in 
Minnesota to Huron and Mitchell in South Dakota. Subse¬ 
quently the applicant withdrew from its application for this 
route the request to render service between many points 
in Minnesota. There was no general request clause whatso¬ 
ever in the application. And at the hearing the applicant 
expressly stated that it was unwilling to serve the many 
intermediate points in Minnesota. Nevertheless the Inter¬ 
state Commerce Commission found that the public con¬ 
venience and necessity required service by this carrier at 
many points in Minnesota and awarded it a certificate au¬ 
thorizing such service. The motor carrier then accepted 
the certificate in this form and operated under it. 

Competitors appealed this award to a three-judge Fed¬ 
eral Court. They contended that under the circumstances 
the Interstate Commerce Commission had no legal power 
or authority to authorize service at the many intermediate 
points. The court denied this challenge, saying: 

“The primary concern of the Commission with re¬ 
spect to operations over route three was the public in¬ 
terest and the furtherance of the transportation policy 
declared in the Act. We have no doubt that under 
§ 207 (a) and § 208 (a) the Commission could condition 
its granting of operating rights over route three to 
meet its conception of what public convenience and 
necessity required of Styer. That Styer was not un¬ 
willing to accept the full grant of authority made by 
the Commission has since been demonstrated by his 
actual acceptance and use of it.* In urging that Styer 
received greater operating rights than he asked for or 
was willing to accept, it seems to us that the plaintiffs 
are urging a grievance which is not theirs.” (50 F. 
Supp. at 253) 
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On appeal, the Supreme Court also upheld the power of 
the Interstate Commerce Commission to make the a^ard in 
question. The Court said.: 

“The question of law in the case is whether tlje Com¬ 
mission on its finding need for such service had power 
to authorize service of intermediate points not asked 
for by the applicant. The applicant has accepted and 
is defending the grant, but the competing rail carriers 
complain of it. * * * 

“In the convenience and necessity case, before hear¬ 
ing Stver filed an amendment to his application which 
withdrew request for authority as to ‘all service in 

interstate commerce between points in Minhesota’. 

# * # 

“It is said that these actions withdrew the intermedi¬ 
ate points from issue and threw the protesting parties 
off their guard and that they did not have opportunity 
for adequate hearing on the matters ultimately de¬ 
cided. * * * 

“It is clear that the Commission on the facts found 
had the power to include in the authorization provision 
for service greater than the carrier had asked.\ J (322 
U. S. at 3, 4) 

Thus the Supreme Court has clearly held that a jregula- 
tory agency such as the Civil Aeronautics Board hai power 
to award a certificate of public convenience and necessity 
even though the applicant withdrew its application to serve 
the points in question and in fact stated its unwillingness to 
serve such points. The Board’s award to Piedmont did 
not go nearly so far. Piedmont’s original application, like 
that of the motor carrier applicant in the Supreme Court 
case, conformed very closely to the service found required. 
In other respects Piedmont’s position is even stronger. 
Piedmont, unlike the motor carrier applicant, had a general 
request clause in its application. Piedmont, unlike the 
motor carrier applicant, expressly stated at the heading its 
willingness to serve other points not specifically nabied in 
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its application. (470). Obviously the Board had legal power 
to award a certificate to Piedmont under such circum¬ 
stances. 

Another decision to the same effect is McCracken v. 
United States, 47 F. Supp. 444. There the Interstate Com¬ 
merce Commission had issued a certificate to a motor car¬ 
rier authorizing the motor carrier to render service at cer¬ 
tain points even though it was unwilling to render such ser¬ 
vice. A three-judge court affirmed the decision of the Com¬ 
mission and said in its opinion: 

“Congress, in order to render the elimination of ex¬ 
crescences more easy and the building of the trans¬ 
portation structure more symmetrical, by section 208 
gave the Commission power to prescribe ‘terms, con¬ 
ditions, and limitations as the public convenience and 
necessity may require \ * * * 

“While the Commission had no power to take away 
any rights or privileges thus confirmed by Congress to 
an established operation, they could place such terms 
in the certificate as were required by public necessity 
to make the operations conducted thereunder consistent 
with operations carried on by others and convenient 
for the public. * * * the Commission could add such 
terms or conditions, even if he were unwilling. 

“The plaintiffs misconceive their rights in the mat¬ 
ter. The only ground of attack could be that the public 
necessity and convenience were not served. The Com¬ 
mission found to the contrary.” 

Still another decision upholding the broad powers of the 
Interstate Commerce Commission in a similar case is Alton 
Railroad Co. v. United States, 315 U. S. 15. There the Com¬ 
mission had awarded a “grandfather” certificate to a 
motor carrier engaged in automobile “driveway” service 
in fourteen states. Although the applicant had operated 
only an infrequent service to many of the states and had in 
fact served only one or two cities in such states, the Com¬ 
mission certificated the carrier to serve every city in most 
of the states for which application had been made. On re- 
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view the Supreme Court held this award to be withjin the 
broad powers and discretion of the Commission, sayihg this 
“judgment is for the administrative experts, nbt the 
courts.” (315 U. S. at 22) 

Insofar as it is applicable here the Act is very Similar 
to those provisions of the Motor Carrier Act upon which 
the Supreme Court relied in Chicago, St. Paul, Minneapolis 
and Omaha Ry. Co. v. U. S., supra, and upon which the 
three-judge federal court relied in McCracken v. [17. S., 
supra. In both the Civil Aeronautics Act and in the iMotor 
Carrier Act, the basic criterion is “public interest”, ^n in¬ 
terpretation of this term “public interest”, as employed 
in these two statutes, establishes that the Board ha^ even 
greater powers than the Interstate Commerce Comnkission 
to award routes and points for which no specific application 
has been made. 

Section 2 of the Civil Aeronautics Act defines the public 
interest in the broadest possible terms and envisions an ex¬ 
pansion of air service wherever feasible. The Motor Car¬ 
rier Act, on the other hand, was enacted at a time when the 
motor carrier industry was seriously overexpanded, and 
was designed to bring stability through contraction and re¬ 
trenchment if necessary. Thus the basic public interest of 
the Civil Aeronautics Act is much more dynamic thpn that 
of the Motor Carrier Act. Therefore, if the Motor (Jarrier 
Act authorizes the Interstate Commerce Commission to cer¬ 
tificate service which the applicant has expressly stajted its 
unwillingness to provide, and the Supreme Court has so 
held, then certainly the broader objectives of th^ Civil 
Aeronautics Act empower the Board to issue certificates for 
route segments and points as to which no specific applica¬ 
tion was made but concerning which an applicant ^uch as 
Piedmont has made a general application and has expressly 
stated its willingness to serve. 
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D. An administrative agency serving the public interest 
need not observe technicalities of pleading and procedure 
which govern private litigation. 

Throughout State’s brief there runs one thread by which 
State attempts to sustain its position. State urges, in effect, 
that this case involves private litigation between Piedmont 
and State, and that Piedmont’s application must be re¬ 
garded as a private pleading and must be construed strictly 
against Piedmont. This thread is without substance. 

An administrative agency with the broad powers of the 
Civil Aeronautics Board is not restricted by the technical 
rules of pleading and procedure which govern the courts. 
Federal Communications Commission v. Pottsville Broad¬ 
casting Co., 309 U. S. 134. Differences between adminis¬ 
trative bodies and civil courts, both in origin and function, 
are basic. Mr. Justice Frankfurter adequately summarized 
the differences in the Pottsville case, supra, when he said: 

“Perhaps the most striking characteristic of this 
movement has been the investiture of administrative 
agencies with power far exceeding and different from 
the conventional judicial modes for adjusting conflict¬ 
ing claims—modes whereby interested litigants define 
the scope of the inquiry and determine the data on 
which the judicial judgment is ultimately based. Ad¬ 
ministrative agencies have power themselves to initiate 
inquiry, or, when their authority is invoked to control 
the range of investigation in ascertaining what is to 
satisfy the requirements of the public interest in rela¬ 
tion to the needs of vast regions and sometimes the 
whole nation in the enjoyment of facilities for trans¬ 
portation, communication and other essential public 
services. These differences in origin and function pre¬ 
clude wholesale transplantation of the rules of pro¬ 
cedure, trial and review which have evolved from the 
history and experience of courts.” (309 U. S. at 142, 
143) 

These differences in approach have recently been rec¬ 
ognized in a case challenging a decision of the Board under 



21 


the Act. W. jR. Grace Co. v. Civil Aeronautics Board, 154 
F. 2d 271. There the Court of Appeals for the Second Cir¬ 
cuit said: 

* 4 With increasing emphasis the Supreme Court has 
admonished us that, in court review of such adminis¬ 
trative orders as this now before us, the public interest 
looms large. Accordingly, since this is not mere pri¬ 
vate litigation, overly nice scrutiny of the pleadings 
and undue stress on alleged estoppels have no\ place 
here." (154 F. 2d at 271) 


State cites Morgan v. United States, 304 U. S. 1, as sup¬ 
porting its contention that the Board’s procedure denied 
State proper notice and hearing (Pet. brief, 34, 35). That 
decision is inapposite. It involved adversary rate-making 
in which the government had given no notice whatever as 
to the rates it might prescribe. In the present easel State 
had actual, specific notice that Piedmont was a competitor 
for a substantial part of the route system involved. It had 
a further general notice, from Piedmont’s general request 
clause and from the nature of the proceeding, that Pied¬ 
mont -was a competitor for such other services as the Board 
might find required. This is “fair play”. If State failed 
to see the play, it was simply because it failed to look. 

A more recent Supreme Court case which is truly in point 
is Market Street By. Co. v. Railroad Commission, 324 U. S. 
548. In that case the street railway company had notice 
only in the most general terms that an investigation was 
being commenced “into the reasonableness of rates and 
charges” and other matters. After a hearing the commis¬ 
sion reduced the company’s rates and the company appealed 


on the ground that it had not been afforded proper 
This contention was rejected by the Supreme Court, 
lows: 


Inotice. 
as fol- 


“We find that the company had reasonable notice 
that its rates were under attack and was not denied op¬ 
portunity to be heard thereon. We can well understand 
how counseVs attention became diverted to\ more 
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sharply contested aspects of the case. But even if a 
more convincing showing were made that the company- 
had relevant evidence to be heard, we find no adequate 
excuse for the failure to offer it in the proceeding. No 
offer was rejected, no request for time to obtain such 
evidence was denied. A misapprehension by a litigant 
of the steps which its best interests require during a 
trial may be appealing grounds for a plea to the discre¬ 
tion of the hearing tribunal for another chance, but it 
is not grounds for our interference as a denial of con¬ 
stitutional rights.” (324 U. S. 558, 559) 

Point II. 

The Board’s Finding (that Piedmont is Fit, Willing and 
Able to Conduct the Service) was Fully Supported by 
Evidence of Record. 

The Board found that Piedmont is fit, willing and able 
to conduct the service authorized. Not only is this finding 
supported by substantial evidence, as required by judicial 
decisions and statute, but it is supported by all evidence. 
From all the facts of record it is very clear that Piedmont 
is far better qualified than State to operate the route sys¬ 
tem involved. In its original opinion in the Southeastern 
States Case and again in its Supplemental Opinion of De¬ 
cember 12, 1947, the Board made an extensive analysis of 
Piedmont’s fitness, willingness and ability (565 (901-902), 
611-614). That analysis fully supports the Board’s .con¬ 
clusion. 

In some previous decisions the Board applied three tests 
in determinng an applicant’s fitness, -willingness and abil¬ 
ity. These were: (1) a proper organizational basis; (2) a 
plan for the conduct of service made by competent person¬ 
nel; and (3) adequate financial resources. (See Braniff 
Airways v. Civil Aeronautics Board, 79 App. D. C. 341, 342; 
147 F. 2d 152, 153.) These tests were not specifically ap¬ 
plied by the Board in determining Piedmont’s fitness, will¬ 
ingness and ability (565 (901-902), 611-614). Instead the 
Board undertook a thoroughgoing analysis of Piedmont, 
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fact by fact. It may be that the Board had in mind Affer¬ 
ent tests than the three listed above. But whether jpied- 
mont be judged by the three tests previously employed by 
the Board, or fact by fact as the Board did here, it is plear 
that Piedmont is eminently fit, willing and able. 

At the hearing Piedmont submitted evidence demonstrat¬ 
ing that it was fit, willing and able to operate a system 
which involved 5,763 route miles, the mileage specifically 
applied for. As the larger includes the smaller, the Board 
very properly found Piedmont fit, willing and able to Oper¬ 
ate the 1,700 miles certificated. For the operation of only 
1,700 route miles Piedmont fully demonstrated a proper 
organizational basis, adequate financial resources, and a 
proper plan of operation. In each of these respects it 
clearly proved its great superiority over State. 

A. Piedmont’s organizational basis was proper and far 
superior to that of State. 

Piedmont was incorporated under the laws of North Car¬ 
olina in July 1940. At that time it obtained a lease at the 
Smith Reynolds Airport, Winston-Salem, N. C., in oj'der 
to conduct an aircarft sales and service business. Ever 
since that time Piedmont has continuously and successfully 
expanded its aviation activities. In 1940 Piedmont ob¬ 
tained franchises as the North Carolina distributor for fwo 
manufacturers of popular private aircraft. Thereupon 
Piedmont established 14 dealer organizations and sold n^ore 
than 100 aircraft just within the state of North Carolina 
during a one-year period. (285) 

Also in 1940, Piedmont developed an outstanding pro¬ 
gram of flight training for individual students, andi its 
flight school was designated by the Civil Aeronautics Ad¬ 
ministration as a government-approved primary and ad¬ 
vanced flying school. Simultaneously Piedmont established 
a ground school with highly trained personnel and with spe¬ 
cialized equipment. The ground school was also approved 
by the Civil Aeronautics Administration in 1940. Piedmont 
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still holds flight and ground school certificates and con¬ 
tinues the successful operation of these two schools. (286) 

Piedmont was awarded many government contracts for 
flight training, both before and during the war. These con¬ 
tracts for flight training included primary flight instruction, 
pre-glider training, secondary flight instruction (with em¬ 
phasis on acrobatics and precision flying), cross-country 
training, instructor courses, and night flying instruction. 
Piedmont commenced its first pilot training contract in 
October 1940. Piedmont’s high standards of training un¬ 
der this contract led to its selection as one of the 14 type A 
training centers to be designated by the Civil Aeronautics 
Administration in the entire United States. Under this 
type A program Piedmont graduated a class of flight in¬ 
structors for army service every month. (286) It was also 
selected to train Central and South American students as 
flight instructors. This particular program commenced in 
January 1942 and was completed most successfully despite 
the handicap that very few of the students could even speak 
English. (287) 

Piedmont’s training was so thorough that its students 
had higher average grades than those of any other school 
in the entire C. A. A. region (287). 

Under its government contracts alone Piedmont flew the 
equivalent of 3^00,000 miles, or 128 times around the globe, 
and in all this flying no Piedmont student was ever seri¬ 
ously injured. In addition, Piedmont has flown thousands 
of hours of private flight instruction and charter service 
without a single serious accident in either of these opera¬ 
tions. (287) What finer testimonial could be furnished as 
to Piedmont’s qualifications? 

Ever since 1940 Piedmont continued to expand its repair 
and overhaul facilities, and it now has one of the leading 
repair stations in the southeastern region of this country. 
This station is fully approved by the Civil Aeronautics Ad¬ 
ministration for repair and overhaul of all kinds of air¬ 
craft. This repair station was the first in its area to in- 



stall magnafluxing and other highly specialized types of 
equipment. In its repair and overhaul shops Piedmont, 
during the war, did a great deal of repair work on army 
aircraft under contract, and Piedmont is fcontinuiig to 
overhaul and repair all types of aircraft and aircraft en¬ 
gines. In addition, its shops manufacture various special¬ 
ized overhaul equipment. (287, 288) 

In April 1943 Piedmont expanded its operation to the 
Greensboro-High Point Airport and there conducted for the 
Army a special air crew indoctrination training program. 
In 1943 Piedmont was also selected as one of two cross¬ 
country training centers for the Civil Aeronautics Adminis¬ 
tration in its region. This latter program trained army 
pilots in instrument flying, night flying and other subjects. 
These operations were very similar to those conducted by 
the scheduled airlines. They included such airline pro¬ 
cedures as the regular execution of flight plans, dispatching 
techniques, and regular reporting procedures, and 
Piedmont invaluable experience for the airline oper 
for which it was certificated. (288) 

During the one year 1944 Piedmont conducted 41,874 
miles of charter service in its region. During the first five 
months of 1945, just prior to the hearing, it operated an¬ 
other 26,000 miles of charter service in the territory l here 
involved. Like all of Piedmont’s operations this mileage 
was flown without an accident. (288) 

By reason of having performed all these many flight 
programs Piedmont’s personnel were particularly well 
acquainted with the operating conditions to he encountered 
in airline service in this region.. Obviously the Board took 
into consideration all this operating (t know how” wJi'fin it 
concluded that Piedmont is fit, willing and able to operate 
the routes here in question. 

In order to carry on all these varied aviation activities 
Piedmont necessarily developed a very substantial organ¬ 
ization. From time to time it has had a very large group 
of flight instructors on its payroll. In fact, 22 of the in- 
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structors who went from Piedmont to the armed services 
requested reemployment by the company in its scheduled 
operation at the war’s termination. Piedmont’s overhaul 
and repair shops have developed into a major undertaking. 
At the time of the hearing Piedmont had 9 licensed aircraft 
and engine mechanics, 28 specialized and unlicensed me¬ 
chanics, and 1 licensed radio technician. In addition, it 
was then employing 4 pilots. Furthermore, at the time of 
the hearing Piedmont owned all of the shop equipment and 
tools which would be necessary for its proposed operation, 
with the exception of a few special tools. About 50 percent 
of the necessary furniture and fixtures were also owned and 
available at that time. (290) 

Mr. Thomas H. Davis, the President of Piedmont, has 
been engaged in aviation activities ever since 1934. During 
1939 Mr. Davis became sales manager of the Camel City 
Flying Service and as such he traveled extensively through 
the Piedmont region demonstrating types of aircraft. Mr. 
Davis has been with Piedmont since its inception in July 
1940. He served as Vice-President, Treasurer and Direc¬ 
tor until June 1943, when he was elected President. He is 
a pilot who holds a commercial pilot’s certificate and who 
has logged more than 3,500 flying hours. (283) From his 
close and important association with the substantial and 
successful operation of Piedmont Aviation for more than 
seven years, Mr. Davis is eminently qualified to head the 
organization which conducts this local feeder service in 
the Piedmont region. 

Piedmont thus has a proper organizational basis for the 
route system awarded it. Indeed, Piedmont’s organization 
is outstanding. Its breadth of experience in many phases 
of aviation fully qualifies it to render the service certifi¬ 
cated. 

State, on the other hand, had an organizational basis very 
inferior to that of Piedmont. Its only business activity had 
been the conduct of charter service on a limited scale, and 
even this activity had been almost completely discontinued 
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many months before the hearing (242). It owned no air¬ 
craft and had available to it only one aircraft in operable 
condition (241, 242). At the time of the hearing State had 
only six employees and even these were vaguely described 
by Mr. Gilbert (State’s president) as follows: j 

“I cannot give the names of all the men we have 
down at Charlotte at the present time. * * * but there 
is M. L. Gilbert [Mr. Gilbert’s wife] and Glenn Shaver 
[Gilbert’s one pilot], myself and, I believe, three me¬ 
chanics whose names I don’t recall.” (223) 

B. Piedmont had adequate financial resources and a 
proper plan of operation. 

Piedmont demonstrated financial resources and planning 
adequate to operate all the 5,763 route miles for which it 
specifically applied. First, Piedmont had substantial as¬ 
sets and a successful business record which would inspire 
confidence in prospective investors and lenders (414, 415). 
(On the other hand, State had consistently lost money (^24- 
226)) Piedmont outlined a simple and logical plan of fur¬ 
ther financing which the Board found to be satisfactory 
(439, 440, 446, 447). From the financial standpoint, there¬ 
fore, there can be no doubt whatever that Piedmont is fit, 
willing and able to operate the 1,700 route miles awarded it. 

Just as it had a sound plan for financing so did Piedmpnt 
have a sound plan for airline operations. It submittedj no 
less than 78 exhibits which spelled out in infinite detail [the 
manner in which Piedmont proposed to conduct services 
(296-413). Included in these exhibits was an exhaustive 
plan for conducting transportation of passengers, property 
and mail in the manner authorized by the Board (359-413). 
This plan demonstrated beyond question that Piedmont 
knows how to run an airline, and the Board found it to be 
satisfactory. 

State now urges that Piedmont’s plan was unsound ^e 
cause Piedmont tentatively proposed the use of single 
engine aircraft (Pet. br. 44, 45). This was an argument 
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properly addressed to the Board’s discretion, and the 
Board in its Supplemental Opinion of December 12, 1947, 
disposed of it as follows: 

“The use of single-engined aircraft in scheduled pas¬ 
senger operations, although considerably restricted, is 
not prohibited by the Civil Air Regulations. On the 
issue of fitness, willingness, and ability, it has not been 
the practice of the Board in a proceeding of this type 
to require an applicant to establish beyond question 
that an air carrier operating certificate will be issued 
which will permit operations precisely as proposed. 
These matters are fully considered upon an application 
for an air carrier operating certificate under section 
604 of the Act, following issuance of a certificate of 
public convenience and necessity. In any event Pied¬ 
mont did not exclude the possibility of using other air¬ 
craft. Its president testified and its exhibits show, that 
the company preferred twin-engine aircraft, but that 
the single engine proposal was dictated principally for 
pick-up service and as a matter of economy. In cmy 
event, we assume that any carrier awarded a route will 
choose the best and most suitable type of equipment 
available at the time operations are begun.” (613-14) 

State also contends that Piedmont has not shown a sound 
plan for operations because it submitted no detailed ex¬ 
hibits as to route segments which were not specifically 
named in its application (Pet. br., 44). This, too, was an 
argument directed to the Board’s discretion on reargument, 
and it was properly rejected by the Board. Piedmont had 
set forth a detailed plan of operation for the transporta¬ 
tion of persons, property and mail in the manner certifi¬ 
cated by the Board and over a very substantial part of the 
route system awarded by the Board. 

Having done this and having demonstrated its outstand¬ 
ing qualifications in many other ways, Piedmont is unques¬ 
tionably fit, willing and able. The Board’s finding to that 
effect must be sustained. 

All the law and facts of this case overwhelmingly indicate 
that the Board’s award to Piedmont should be sustained 
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by this Court. Nevertheless, if the Court should revjerse 
the Board’s award, the Court should not direct the Bbard 
to issue a certificate to State and to rescind Piedmbnt’s 
certificate (as urged in State’s brief, pp. 481-50). 
Any action toward a rescission of Piedmont’s certificate, 
and the issuance of a certificate to State, would involve 
serious questions of public interest. It would involve a 
cessation of service by Piedmont over its entire system. 
It would raise vital questions with respect to mail pay¬ 
ments, and a host of other serious problems. Such ques¬ 
tions affecting the public interest would be peculiarly 
within the province of the Board to consider and decide. 

CONCLUSION. 

Numerous precedents establish that the Board had atnple 
legal authority to certificate Piedmont for the route system 
involved. The Board’s finding that Piedmont is fit, willing 
and able is amply supported, and indeed compelled, by all 
evidence of record. State’s petition should therefore be 
dismissed. 


Respectfully submitted, 


Stockton, Ulmer & Murchison, 
Attorneys for Intervenor. 

Charles H. Murchison, 

Robert B. Hankins, 

1016 Ring Building, 

Washington 6, D. C., 

Of Counsel. 
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Untteii States Court of Appeals! 

DISTRICT OP COLUMBIA 

I 

1 

No. 9748 

State Airlines, Inc., petitioner 

I 

v. 

Civil Aeronautics Board, respondent 
Piedmont Aviation, Inc., intervenor 

ON PETITION OF STATE AIRLINES, INC., FOR REVIEW OF ORDERS 

OF THE CIVIL AERONAUTICS BOARD 

. 

BRIEF OF RESPONDENT 

counterstatement of the case 

This proceeding arises on a petition to review orders of the 
Civil Aeronautics Board under the Civil Aeronautics Act of 
1938, as amended, issuing a temporary certificate of public Con¬ 
venience and necessity to Piedmont Aviation, Inc. (hereinafter 
sometimes referred to as “Piedmont”), denying the applications 
of State Airlines, Inc. (hereinafter sometimes referred to as 
“State”), for permanent or temporary certificates of public Con¬ 
venience and necessity, and denying in part the petition of 
State for reconsideration of the award of certificate to Pied¬ 
mont and denial of State’s applications. 

Petitioner’s statement of the case quite naturally stresses 
only those aspects of the Board’s proceeding which it considers 
to be relevant. Moreover, such statement omits many per¬ 
tinent facts and contains misapplied emphasis on others. Ac¬ 
cordingly, it is considered necessary to make this counterst^te- 
ment. 


(i) 
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As indicated by the Board’s opinion of April 4, 1947 (App. 1 
565 (866)) and as will appear from an examination of the 
transcript of the record filed with the Court, the proceeding 
before the Board in which the orders here complained against 
were entered was a consolidated proceeding including the ap¬ 
plication of 25 applicants for the establishment of new and ad¬ 
ditional air transportation services in the southeastern portion 
of the United States. The geographical area involved in the 
proceeding consisted of the States of Virginia, West Virginia, 
Kentucky, Tennessee, North Carolina, South Carolina, 
Georgia, Alabama, Mississippi, and portions of Ohio, Indiana, 
Florida, Missouri, and Maryland; and the District of Columbia. 

Such proceeding resulted from the practice of the Board in 
consolidating into one proceeding all applications proposing 
service within a well-defined geographical area, and was one 
of eleven so-called “area proceedings” which have been held 
before the Board. 2 In accordance with its customary practice 
in consolidated proceedings, the Board considered the needs 
of the entire area for new and additional air transportation 
services. Upon such consideration, it was determined that 
certain cities and regions in the southeastern portion of the 
United States required through or “trunkline” services, and 
that other cities and regions required “feeder” or local air 
transportation services. These needs were met by the amend¬ 
ment or extension of the certificates of public convenience and 
necessity held by five “trunkline” carriers (App. 565 (914- 
925)), and by the award of certificates to two new carriers 
authorizing local or “feeder” services, one of whom was Pied¬ 
mont (App. 565 (915, 916)). 

Although Petitioner implies in its brief that it alone estab¬ 
lished the need for those services for which Piedmont was cer¬ 
tificated, such was not the case. A glance at the maps setting 
forth the proposals of the various applicants in the proceeding 
.(App. 638-664) will disclose that, as the Board indicated in 
its second supplemental opinion # (App^lS), virtually every 
proposal embraced in substance all or a part of the proposals 
of one or more applicants. As hereinafter demonstrated, sev- 

1 The citation “App.” refers to papes of the Joint Appendix to Briefs filed 
by the parties herein. 

2 See footnote 11, infra, p. 11. 
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eral of these proposals were very similar to the routes awjarded 
Piedmont. Each applicant introduced evidence in suppjort of 
its specific proposal. In addition, exhibits, and in sonjie in¬ 
stances oral testimony, were received from some forty inter¬ 
ested cities and municipal organizations, which evidence was 
designed to establish the need of the particular locality for 
air transportation services, community of interest with other 
localities, and contained economic and other pertinent informa¬ 
tion material to the Board’s proceeding. 3 

Petitioner also contends that it was the only applicant in 
the proceeding specifically requesting the routes awarded to 
Piedmont. It is conceded that Petitioner’s specific proposals 
more nearly approximated the routes awarded than those of 
any other new applicant in the proceeding; however, as (Peti¬ 
tioner admits, the routes awarded by the Board included points 
not requested by Petitioner. Moreover, an examination of 
Petitioner’s application discloses that with respect to thje se¬ 
quence of points as well as the points themselves the routes 
proposed by Petitioner did not correspond exactly to those 
determined to be required by the Board. Realizing this fact, 
State bases its argument primarily upon the fact that it sought 
routes extending across the Appalachian Mountains anc ap¬ 
parently concedes, since it must do so to sustain its position 
with respect to the relief requested of the Court, that the Board 
may award a route varying from a specific proposal. 

Actually, the certificate issued to Piedmont authorized serv¬ 
ice over three specific routes. 4 One of these, Cincinnati-Nor- 

3 The record of the Board’s proceeding filed in this case consists of 29 
large volumes, containing approximately 2,S00 puses of testimony and 
7,500 pages of Exhibits. 

4 (1) Between the alternate terminal points Cincinnati, Ohio, and Louis¬ 
ville, Ky., the intermediate points Lexington, Ky., London-Corbin, Ky., 
Middlesboro-Harlan, Ky., and Bristol, Va., and (a) beyond Bristol, VaJ, the 
intermediate points Asheville, N. C., Charlotte, N. C., Southern Pines-Pine- 
hurst-Aberdeen, N. C., and Fayetteville, N. C., and the terminal point IWil- 
mlngton, X. C., and (b) beyond Bristol, Va., the intermediate points Win- 

* Ston-Salem, X. C., Greensboro-High Point, X. C., Raleigh-Durham, XI. C., 
Goldsboro, X. C., and Xew Bern, X. C., and from May 1 to October 31, inclu¬ 
sive, of each year, the terminal point Morehead City, X. C.; 

(2) Between the terminal point Cincinnati, Ohio, the intermediate points 
Portsmouth, Ohio, Ashland, Ky.-Huntington, W. Va., Charleston, W. iVa., 
Beckley, W. Va., Prineeton-Bluefield, W. Va., Roanoke, Va., Lynchburg, JVa., 
Charlottesville, Va., and Richmond, Va., and the terminal point Norfjolk; 
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folk, had been requested in a previous Board proceeding by 
three existing carriers, 5 as well as by new applicants, includ¬ 
ing State, and these applications had been deferred and con¬ 
solidated into the instant proceeding for decision (App. 565 
(S66, 867, 896, 898)). Also, an examination of the proposals 
of Delta Air Lines (App. 659) and Eastern Air Lines (App. 
663) will disclose that the specific routes requested by these 
carriers, together with the routes for which they already held 
certificates, closely approximated the routes awarded to Pied¬ 
mont. Further examination of the specific proposals of all of 
the applicants in the proceeding will reveal that other carriers 
proposed services extending across the Appalachian mountains. 
Accordingly, State was only one of a number of carriers con¬ 
tending for trans-Appalachian routes, and was not, as it inti¬ 
mates, the only carrier specifically proposing routes similar to 
those awarded Piedmont. 

After the Board’s decision of April 4, 1947, State filed its 
Petition for Reconsideration with the Board (App. 566) re¬ 
questing reconsideration of the Board’s action in certificating 
Piedmont and “if deemed necessary or appropriate for reargu¬ 
ment and/or rehearing” (App. 566 (1)). This petition was 
granted to the extent of hearing argument by State and Pied¬ 
mont limited to the questions of (a) whether the public inter¬ 
est required the selection of State or Piedmont to operate the 
controverted routes, and (b) whether the Board committed 
legal error by awarding the routes to Piedmont (App. 591). 

After hearing argument from the parties upon the mentioned 
issues the Board in its second supplemental opinion of De¬ 
cember 12, 1947 (App. 610-621) determined that it had not 
committed legal error in awarding the route to Piedmont in 
that the carrier actually was an applicant for the route awarded 
it, a fact which Petitioner knew or should have known, and 
that there was no showing of any prejudice to Petitioner in the 
conduct of the Board’s proceeding. Therefore, the Board found 

(3) Between the terminal point Roanoke, Va., the intermediate points 
Danville, Va., Greensboro-High Point, N. C., Raleigh-Durham, N. C., and 
Fayetteville, N. C., and the terminal point Wilmington, N. C. 

•Great Lakes-Florida Case, 6 C. A. B. 429. These carriers were Penn¬ 
sylvania-Central Airlines Corp., Eastern Air Lines, Inc., and Delta Air 
Lines, Inc. 
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no reason to depart from its previous conclusion that Piedmont 
should be selected as the carrier to operate the required route. 

In its Petition for Review, Petitioner alleged many errors 
on the part of the Board in awarding the certificate in con¬ 
troversy to Piedmont, but most of such alleged errors have 
been abandoned in Petitioner's Brief. 6 Accordingly, Respond¬ 
ent's Brief will be' limited to a reply to those points urgpd in 
Petitioner's Brief, which points consist principally of varying 
facets of its major premise that the Board must award ^ cer¬ 
tificate to that carrier whose specific proposals most nearly 
approximate the route found to be required in the public 
convenience and necessity. 

STATUTES INVOLVED 

I 

The Petitioner in Appendix A to its brief, pages i to viii, has 
set forth the sections of the Civil Aeronautics Act of 1938 (52 
Stat. 973), as amended (49 U. S. C. 401 et seq.), and ot the 
Administrative Procedure Act (60 Stat. 237, 5 U. S. C. |l001 
et seq.), to which references have been made herein. 

QUESTIONS PRESENTED 

The ultimate question presented is whether the Board has 
validly issued its orders granting Piedmont's certificate of 
public convenience and necessity. 

Decision of that question depends upon whether— 

(1) The Board had power in this case to issue a certificate 
of public convenience and necessity to Piedmont which au¬ 
thorized service over routes and to points not specifically 
requested in its application; 

(2) The exercise of such power under all the facts and cir¬ 
cumstances of this case deprived Petitioner of any statuary 
or substantive right; and 

(3) The grant of the certificate of public convenience and 
necessity was based upon adequate findings supported by Sub¬ 
stantial evidence. 


•General Rules of Court, Rule 17 (1 )Colorado Central Power Company 
v. City of Englewood, 89 F. (2d) 233 (C. C. A. 10,1937). 
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SUMMARY OF ARGUMENT 

The provisions of the Civil Aeronautics Act authorizing the 
issuance of certificates of public convenience and necessity do 
not limit the Board in new route proceedings to a consideration 
of only those specific proposals advanced by applicants, nor 
is the Board required to issue a certificate to that applicant 
whose specific proposal most nearly resembles the routes found 
by the Board to be required in the public interest. On the 
contrary, the power to issue certificates, like any other adminis¬ 
trative power conferred over matters affecting the public in¬ 
terest, may be exercised in accordance with the requirements 
of public convenience and necessity as disclosed by the record 
of the Board’s proceeding, providing that the exercise of such 
power does not deprive any party to the proceeding of any 
procedural or substantive right. 

The customary procedure of the Board in area cases such 
as the one under review has been to determine first the needs 
of the area under consideration for new and additional air 
transportation services, and thereafter to select the best quali¬ 
fied applicant in the proceeding to fill that need. This practice 
was well known to State and the other applicants before the 
Board, and, as demonstrated by the record before the Court, 
the various applicants for feeder and local services recognized 
that they were competing for whatever route pattern the Board 
should determine to be required. Accordingly, the Board found 
it unnecessary to pass upon the question of the limits placed 
upon its power in issuing certificates by sections 401 (d) (1) 
and 401 (d) (2) of the Act, since, in the light of all the pertinent 
factors in the proceeding, Piedmont was an applicant for the 
certificate issued, a fact which was known or should have been 
known to Petitioner. 

State was afforded full opportunity to present its case and to 
cross-examine Piedmont’s witnesses and introduce opposing 
evidence. Moreover, although contending that it was deprived 
of notice of the fact that the Board considered Piedmont to be 
an applicant for the routes awarded and that it could have 
established that Piedmont was not qualified to operate those 
routes, States made no request for rehearing for any reason 
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other than to prove that it could inaugurate service more rapid¬ 
ly than Piedmont, and upon argument on reconsideration State 
admitted that Piedmont was fit and able to operate the rputes 
for which it was certificated. Under such circumstance^, no 
showing of actual prejudice was made and Petitioner w^s ac¬ 
corded a full and fair hearing and was not deprived of any 
procedural right. 

In selecting Piedmont over State, the Board did so upoiji the 
basis of the proven superiority of the successful applicant, bas¬ 
ing its action upon adequate findings supported by substantial 
evidence. 

State’s contention that it was as a matter of right entitled to 
the certificate issued to Piedmont rests upon a mistaken as¬ 
sumption of the purposes of the Civil Aeronautics Act. That 
Act was not designed as a new code for the adjustment of 
private rights through adjudication, but was designed to further 
the public interest. The only right accorded to any applicant is 
the right to a fair hearing upon its application and a determina¬ 
tion thereon based upon facts fairly found. That right was 
fully afforded to State. Further, even if State’s legal theory is 
correct, it nevertheless is not entitled to the certificate as a 
matter of right since its specific proposal did not entirely coin¬ 
cide with the routes awarded, and it was not the only applicant 
qualified even under its theory for the award of certain of such 
routes. 

ARGUMENT 

I. The Board had power in this case to issue the certificate 

to Piedmont 

A. The Civil Aeronautics Act does not prohibit the issuance of certificates 
authorizing service over routes and to points other than those sp< fis¬ 
cally named in an applicaiton 

Petitioner’s primary contention is that the Board lacks juris¬ 
diction to issue a certificate of public convenience and necessity 
authorizing service to points and over routes not specifically 
requested by the applicant for the certificate. Although varipus 
other errors in the Board’s proceeding are alleged in Petitioner’s 
brief, most of such alleged errors are pyramided upon the basic 
supposition that the Board lacked authority to issue the cer- 
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tificate in question to Piedmont since many of the points to 
which service was authorized were not specifically named in 
Piedmont’s application and the routes actually awarded differed 
from those specifically proposed. 

The Civil Aeronautics Act (hereinafter referred to as “the 
Act”) provides that in instances of applications for certificates 
of public convenience and necessity, the Board upon making 
certain requisite findings “shall issue a certificate authorizing 
the whole or any part of the transportation covered by the ap¬ 
plication” in the case of application for a permanent certificate, 7 
and “may issue a certificate authorizing the whole or any part” 
of an application for a temporary certificate. 8 Petitioner’s 
position is in substance that the quoted statutory provisions 
limit the Board in a certificate proceeding primarily to a con¬ 
sideration of only those specific proposals advanced by the ap¬ 
plicants therein, and that a certificate may be issued only to 
that applicant whose specific proposals most nearly coincide 
with the routes and type of service found by the Board to be 
required in the public convenience and necessity. The Board, 
on the other hand, is of the opinion that it may control the 
range of the inquiry in new route proceedings, and, after as¬ 
certaining the over-all needs of the area under consideration for 
air transportation services, may in a proper case issue a cer¬ 
tificate to the best qualified applicant in the proceeding, even 
though such applicant’s specific proposals may not conform 
as nearly to the routes required as do those of less qualified 
applicants. In other words, the Board believes that the es¬ 
sential purpose of the Civil Aeronautics Act and of proceedings 
thereunder is to further the public interest and that in such 
proceedings the Board possesses the customary powers recog¬ 
nized to exist in administrative agencies in dealing with those 
matters committed to their charge. 

It is generally recognized that administrative agencies in dis¬ 
charging their statutory duties and responsibilities are not re¬ 
stricted to those issues and requests specifically tendered by the 
moving papers in the proceeding, but may in a proper case 
take that action which the inquiry reveals to be required in 

7 Sec. 401(d) (1) (49 U. S. C. 481 (d) (1)). 

* Sec. 401 (d) (2) (49 U. S. C. 481 (d) (2)). 
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the public interest. National Labor Relations Board v. Mac - 
kay Radio & Telegraph Co., 304 U. S. 333 (1938); Cincinnati, 
Hamilton and Dayton Ry. Co. v. Interstate Commerce Com - 
mission, 206 U. S. 142 (1906); Alton <&S. R. R. v. United States, 
49 F. (2d) 414 (N. D. Calif. 1931); Chesapeake <& Ohi | Ry. 
Co. v. United States, 11 F. Supp. 588 (S. D. W. Va., (1935), 
aff’d 296 U. S. 187 (1935); St. Louis Southwestern Ry Co. v. 
United States, 234 Fed. 668 (W. D. Ky., 1916); New York Cent. 
& H. R. R. Co. v. Interstate Commerce Commission, 168 Fed. 
131 (S. D. N. Y., 1909). This principle has also been applied 
in those motor carrier cases in which the Interstate Comiherce 
Commission has been upheld in its right to issue certificates of 
public convenience and necessity authorizing service to joints 
not specifically requested by the applicant. Chicago, St. ^aul, 
Minneapolis and Omaha Railway Co. v. United States 1 322 
U. S. 1 (1944); Alton Railroad Co. v. United States, 315 |U. S.. 
15 (1942); McCracken v. United States, 47 F. Supp. 444 (Ore., 
1942). The foregoing are typical of the numerous cases which 
recognize that in situations in which public convenience and 
necessity or the public interest is the touchstone for the (exer¬ 
cise of agency authority—as was true in the Board’s proceeding 
here under review—administrative agencies are not restricted 
to the scope of the inquiry as determined by the private parties 
to the proceeding. On the contrary, it has been held that in 
such cases the regulatory agency has power itself to “control 
the range of investigation in ascertaining what is to satisfy the 
requirements of the public interest in relation to the needs of 
vast regions and sometimes the whole nation in the enjoyment 
of facilities for transportation, communication and other es¬ 
sential public services.” Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Co., 309 U. S. 134, 142, 143 
(1940). 

In the exercise of its powers and duties the Board is required 
by the Act to consider as being in the public interest and in 
accordance with the public convenience and necessity, “The! en¬ 
couragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal 
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Service, and of the national defense.” 9 Mindful of its statu¬ 
tory responsibilities and consistently with the foregoing prin¬ 
ciples of law, the Board is of the opinion that: 

In the very nature of an area proceeding of this type, 
the obligation placed on us by the Civil Aeronautics Act 
to develop a domestic air transportation system properly 
adapted to the needs of the commerce of the United 
States and the postal service requires that we consider 
the applications consolidated herein not with a view 
as to how an individual proposal would benefit such ap¬ 
plicant or as to whether a particular proposed route is 
required precisely as set forth in the application, but 
rather with the objective of establishing a sound over-all 
air transportation pattern in the area involved. 10 

In the case presently before the Court, the Board stated 
with respect to this problem: 

In passing upon applications for authority to engage 
in air transportation the Board must determine what 
route pattern will best meet the needs of the public con¬ 
venience and necessity, and having done so must select 
to operate that route the applicant best qualified to per¬ 
form the service. Frequently, the route found to be 
required differs in a marked degree from that proposed 
by any applicant, and the best qualified applicant is 
not always the one proposing the route most nearly * 

approximating that which is established. 

* # * * * 

It is doubtful whether under any other interpretation 
of the Board’s powers it could have fulfilled its obli¬ 
gations under the Act. This is particularly true in 
cases involving foreign air transportation, where inter- 

•Sec. 2 (a) (49 U. S. C. 402 (a)). 

19 Netc England case, 7 C. A. B. 27, 31 (1946). The Board also has con¬ 
sidered its authority to deviate from specific requests in other opinions. 
See West Coast case, 6. C. A. B. 961, 979-9S0 (1946); Southeastern States 
case, App. 565 (SS7); Great Lakes Area case. Docket No. 535 et al., decided 
Sept. 3, 1947, page 60 of opinion; Middle Atlantic Area case, Docket No. 
674 et al., decided February 19, 1948, page 55 of opinion; cf. North Atlantic 
case, 6 C. A. B. 319, 346 (1945). 
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national considerations play an important part, and in 
area type proceedings for the establishment of local 
feeder service . A construction of the Board’s power in 
a manner that would limit its choice of a route to that 
proposed by some single applicant, and its choice of a 
carrier to that applicant outlining the route most nearly 
conforming with that found to be required by the Board 
would be an invitation to frustrate the carrying Put of 
the very purposes which the Act seeks to acconjplish 
(App. 616, 617). [Italics added.] 

In discharging its duties under the Act, the Board on nu¬ 
merous occasions has granted certificates authorizing service to 
points and along routes not specifically requested in an appli¬ 
cation in reliance upon general prayers contained in an appli¬ 
cation and other indications that the carriers in the proceeding 
considered themselves to be applicants for that route pattern 
found to be required in the public interest. 11 While it is not 
contended that the Board is the final judge of its own powers, it 
is submitted that in a situation such as is here presented, ■syhere 
the statutory authority of the Boaid to issue certificates must 

be construed in the light of the highly specialized field in which 

— 

“In the various “area cases” decided by the Board other than the 
Southeastern States Case, a comparison of the applications of the successful 
applicants with the routes awarded will reveal that in most instances the 
route awarded differed from that proposed by the application, and in many 
instances included authorization to serve points not specifically requested. 
Rocky Mountain States Air Service, 6 C. A. B. 695 (1946) ; The Florida 
6 C. A. B. 765 (1946) ; The West Coast Case, 6 C. A. B. 961 (1946) 

New England Case, 7 C. A. B. 27 (1946); The Texas-Okldhoma Case, 7 C.[ 

481 (1946); The North Central Case, 7 C. A. B. (539 (1946); The Great takes 
Area Case, Docket No. 535 et al., decided September 3, 1947; The fiddle 
Atlantic Case, Docket No. 674 et al., decided February 19,1948; The Arizona- 
New Mexico Case, Docket No. 968 et al., decided February 13, 1948 
Mississiirpi Valley Case, Docket No. 548 et al., decided December 18, 

For examples of similar awards in other than area cases see Mid-Cont, 

Twin Cities-St. Louis Operation, 2 C. A. B. 63 (1940) (Authority gri 
to serve Rochester, Minnesota, although not requested by the successful 
applicant); National Air et al.. New Orleans-Ft. Worth Service, 4 C. A. B. 
278 (1943) (Eastern Air Lines authorized to serve St. Charles, La., upon 
the basis of a general prayer contained in its application). The same pro¬ 
cedure has been followed in cases involving applications for certificates 
to engage in foreign air transportation. North Atlantic Case, 6 C. A. B. 
819 (1946). 


Case, 
; The 
A.B. 


The 

1947. 

Air., 

anted 
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it works and its responsibilities and duties under the Act, con¬ 
siderable weight should be given to the Board’s view that it 
is not restricted in a proper case to the issuance of certificates 
authorizing service only to those points and along routes specifi¬ 
cally requested in an application. Cj. Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294,315 (1933); see Gregg Cart - 
age <& Storage Co. v. United States, 316 U. S. 74, 88 (1942) 
(dissenting opinion). 

The exercise of the power to control the range of the inquiry 
and to take that action required in the public interest upon 
the basis of matters ascertained is subject, of course, to the con¬ 
dition that it be exercised in such manner that interested parties 
are not deprived thereby of procedural or substantive rights. 
The Board has always recognized this fact and on occasion has 
refused to consider a particular applicant in an area proceeding 
as being an applicant for that route found to be required in the 
public interest when under all the facts and circumstances of 
the case the record of the proceeding would not support such 
a finding. See e. g. North Central Case, 7 C. A. B. 639, 674 
(1946); cj. Atlantic Seaboard Operation, 4 C. A. B. 552, 558, 
559 (1944). 

Under general principles of law governing the conduct of 
administrative proceedings, if the record shows that the nature 
of the proceeding was understood and that the issues and con¬ 
tentions of the parties were defined and opportunity given to 
meet such issues, the rights of the parties have been fully pro¬ 
tected and the action of the agency if otherwise proper must 
be sustained, notwithstanding the fact that the issues consid¬ 
ered and the action taken did not conform to the precise mat¬ 
ters and requests contained in the pleadings. National Labor 
Relations Board v. Mackay Radio & Telegraph Co., supra; Na¬ 
tional Labor Relations Board v. Piqua Munising W. Prod. Co.; 
109 F. (2d) 552 (C. C. A. 6,1940); New York Cent. & H. R. R. 
Co. v. Interstate Commerce • Commission, supra; Alton & 
S. R. R. v. United States, supra. 

In the case here under review the Board found that Pied¬ 
mont was an applicant for the route awarded (App. 615, 616) 
and that both State and Piedmont were aware, or should have 
been aware, of the fact that they were competing applicants 
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in the proceeding (App. 618). It thus appears that the real 
question before the Court is not whether the Board possesses 
power to issue certificates authorizing service to points and 
along routes not specifically requested in an application— 
which power the Board clearly has in the light of the principles 
and authorities cited—but whether the exercise of that ]j)ower 
was proper under all the facts and circumstances of this par¬ 
ticular case. 

B. Piedmont was an applicant for the route awarded, a fact which Petitioner 

knew or should have known 

The Board found that Piedmont’s application was [suffi¬ 
ciently broad to embrace the route awarded. Second Supple¬ 
mental Opinion of December 12, 1947 (App. 615). Accord¬ 
ingly, the Board did not find it necessary there to determine 
the limits which section 401 (d) of the Act places upon its 
powers. Since the questions—as to whether the record will 
support the finding that Piedmont’s application was suffi¬ 
ciently broad to embrace the route awarded, and the fujrther 
finding that both State and Piedmont knew or should have 
known that they were competing applicants for the roujte to 
be awarded—are substantially the same, they will be consid¬ 
ered together. 

Piedmont’s original application stated that it sought au¬ 
thority to engage in scheduled air transportation over certain 
proposed routes “or such modification of such routes as the 
Board may find public convenience and necessity requires” 
(App. 31). In its general prayer to its application Piedmont 
also sought “such other and further relief, general and specific, 
under section 401 of the Civil Aeronautics Act of 193$, as 
amended, as the Board may deem appropriate and to w|hich 
the applicant may be entitled in any proceeding in which) the 
applicant may be heard in part or in its entirety” (App. 41). 
Piedmont’s application proposed scheduled air transportation 
of persons, property, and mail in a combination passeriger- 
property pick-up service over routes extending through North 
Carolina, Ohio, Virginia, West Virginia, Kentucky, Tennessee, 
Georgia, South Carolina, and the District of Columbia (App. 
31-41). 

809334—48 - 3 
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Thereafter Piedmont filed an amended application which 
eliminated the specific proposal to carry passengers in the pick¬ 
up service and the proposed services in Ohio and Kentucky 
(App. 62-70). However, in such amended application, Pied¬ 
mont again sought specific routes “or such modification of such 
routes as the Board may find the public convenience and neces¬ 
sity require.” With respect to such application the Board 
found: 

As amended, the application sought a total of 5,763 
miles of route specifically described, consisting of five 
routes for conventional passenger, property, and mail 
service, totaling 1.404 miles, and fifteen property-mail 
pick-up routes comprising the remaining mileage. 
These proposals outlined a comprehensive system of air 
transportation including the states of Virginia and North 
Carolina, which are to be served by the route system 
found to be required. The route awarded Piedmont 
totaled approximately 1,700 miles. 

Piedmont’s application, when viewed in the light of 
all pertinent factors, shows that that carrier was, within 
the meaning of section 401 (d), an applicant for the 
routes awarded it. It specifically proposed certain 
routes and types of service. Clearly these represented 
the proposals that it felt would best meet the public 
need for service in the area. It recognized, however, 
that the Board might reach a different conclusion, and 
drafted its application to indicate its desire to be con¬ 
sidered as requesting and as willing to operate those 
routes which the Board determined were needed. Such a 
practice has become customary in local feeder service 
applications and is attributable in large part to the num¬ 
ber and diversity of the factors which must be weighed, 
both by the various applicants in preparing their appli¬ 
cations and by the Board in reaching its decision (App. 
616). [Italics added.] 

The pertinent factors mentioned in the above quoted portion 
of the Board’s opinion refer of course to all the facts and cir¬ 
cumstances of the case. As hereinafter demonstrated, all the 
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parties to the proceeding knew, or should have known, that in 
this area proceeding the Board would first determine the rloutes 
required in the public interest and thereafter select that Appli¬ 
cant found to be best qualified to perform the required seiwice. 

In its Investigation of Local, Feeder, and Pick-up Air Service, 
6 C. A. B. 1 (1944), the Board set forth certain principles Miich 
it would follow in certificating so-called feeder and local services. 
To further insure the success of such proposed service^, the 
Examiners had recommended to the Board that extensions of 
service by existing certificated or “trunk line” carriers should 
be limited to cities having metropolitan populations of 25,000 
or greater, except upon a showing that such extensions ^ould 
not adversely affect the operation of proposed feeder services 
in the same general area. In rejecting the recommendation, 
the Board 6tated: 

This recommendation was presented as a solution to 
the problem which existed at the time of the investiga¬ 
tion resulting from the consideration by the Boatd of 
applications involving the addition of new points tb ex¬ 
isting routes, without at the same time considering so- 
called local or feeder applications in the same area. 
Inasmuch as the Board has since adopted the general 
practice of hearing in a consolidated proceeding all ap¬ 
plications proposing service in the same general area, 
it does not appear necessary to consider further the 
population limitations proposed by the examiners. A 
consolidated proceeding affords full opportunity to con¬ 
sider the character of services proposed by the various 
applicants and the relationship of the type of each serv¬ 
ice to the air transportation needs of the individual cities 
or towns. If a need for long-haul or through service is 
apparent, this need can be provided for by designating 
the city as a stop on one or more existing routes. At 
the same time the need for service of a local character can 
be weighed in conjunction with local service proposals 

(p.2). 

Thus, it is manifest that in the investigation which preceded 
the issuance of various “feeder” authorizations in individual 
area cases, the Board clearly indicated that the needs o: : an 
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entire area for air transportation would be considered, and that 
the primaiy consideration in issuing certificates would be the 
need shown for a particular type of service to a particular point 
rather than a specific proposal advanced by an individual 
applicant. 

The fact that Petitioner and the other applicants in the 
proceeding here under review were aware of the nature of area 
proceedings before the Board and of the fact that the Board 
would select that applicant deemed best qualified to perform 
the services found to be required is clearly demonstrated by 
the record of the Board's proceeding. In each of its applica¬ 
tions in the instant proceeding Petitioner included a “catch-all 
clause” indicating that it desired to be considered as an appli¬ 
cant for that route which the Board found to be required in the 
public convenience and necessity (App. 7,13—14, 23-24). Most 
of the other applications consolidated into the proceeding, 
including that of Piedmont, contained clauses designed to in¬ 
form the Board of the candidacy of the particular applicant for 
whatever route pattern the Board might find necessary to meet 
the needs of the area for additional air transportation services. 
Such clauses ranged from prayers requesting general relief, pur¬ 
suant to section 401 of the Act, to requests that the particular 
applicant be considered as an applicant for any point or points 
included in any application or applications which might be 
consolidated with its application for hearing or decision. 12 Fur¬ 
ther, for the benefit of those parties who might not have been 
familiar with the Board’s practice, the Examiners, in their Pre- 
hearing Conference Report, specifically referred to the purpose 
and desirability of including a “catch-all clause” in the applica¬ 
tion (App. 671). 

During the course of the hearing various witnesses testified 
that their companies would be willing to serve other points or 
areas in addition to those specifically mentioned in their ap¬ 
plications which the Board might designate (App. 673). The 
President of Piedmont testified that his company stood willing 
to serve any point not included in its application which was 

11 Specimen “catch-all clauses” are set forth at pages 665 to 670 of the 
Appendix, which are illustrative of the types of clauses contained in various 
applications. 
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along its proposed routes (App. 470). The testimony cif other 
witnesses indicates that it was expected that the B<|>ard in 
awarding certificates would place reliance upon “catch-all 
clauses” contained in applications (App. 671, 672). 

After the conclusion of the hearing and at the timb Peti¬ 
tioner submitted its brief to the Examiners, State obviously con¬ 
sidered that it was competing on an equal basis with the other 
new applicants in the proceeding for whatever “feeder route” 
the Board might award. In its brief to the Examiners (App. 
475-483) it was stated that “State’s position before the Board 
is superior to that of any other new applicant seeking to serve 
this area.” Five pages of the brief are then devoted to a com¬ 
parison of State with the other new applicants in the proceeding, 
including Piedmont. Only in the case of two such new appli¬ 
cants did State even mention the specific routes which the 
particular applicants proposed, but on the contrary stressed its 
contention that it had demonstrated ability to conduct air trans¬ 
portation operations superior to those of any of the othbr new 
applicants. ' 

In its exceptions to the Examiners’ report, State contended 
for an application to it of that very principle which it npw as¬ 
serts to be improper, stating that the Examiners “erred in 
granting to other applicants and failing to grant to State certain 
authority which, although not specifically sought by State, 
would, if granted to State rather than to other applicants, form 
a more logical part of the operating authority recommended by 
the Examiners for State” (App. 529). 

Thereafter, when the case was argued before the Board, it 
again appears that the parties understood perfectly the nature 
of the Board’s proceeding. As stated by counsel for one of the 
“new applicants”: 

The real issues in the feeder phase of this case are two: 

First, does the public convenience and necessity re¬ 
quire any local or feeder air service in this area, and if it 
does, which of the applicants presently before the Board 
is best qualified and able to develop the necessaryj serv¬ 
ice (App. 674). 
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On at least three occasions counsel for feeder applicants other 
than Piedmont or State were asked by Board members whether 
they would be willing to serve other points than those for which 
specific applications had been made, and in each instance the 
reply was in the affirmative (App. 674). The following ex¬ 
change of comment between a Board member and counsel for 
State also is significant. 

Mr. Branch. Mr. Hill, I am just wondering whether 
this map is intended to indicate all of the points which 
you propose to serve on these various routes, and for in¬ 
stance, you have quite a number of cities, small cities, 
or larger cities, shown, usually pretty close to the route, 
but apparently to be served by the route. I will tell 
you what bothers me. Taking the routes, and running 
through them, it would seem that you simply hit the 
high spots, the live cities. I wonder if this was an ac¬ 
curate portrait of all of what you propose to serve. 

Mr. Hill. I meant to explain. Those that do not sit 
on the lines are points which are embraced in the scope 
of this proceeding, and which we could and would be 
willing to serve if the Board should choose to assign 
them to us. We have a catch-all clause in our appli¬ 
cation, and we are quite willing to serve those points if 
the Board should feel that the public interest required 
that service. The points that are actually on the routes 
are the ones which we definitely did propose to serve 
(App. 551). 

Counsel for Piedmont, in discussing its proposed routes, 
stated to the Board: 

Coming back to the Norfolk-Roanoke route, the 
Board will see that Piedmont’s proposal connects the 
principal Virginia cities with each other and their pri¬ 
mary trading center, Richmond. 

It will also be observed that this proposal feeds local 
passengers to America at Lynchburg and Roanoke, and 
to Eastern at Richmond and Roanoke and to National 
and PCA at Norfolk. It is truly a feeder service. 
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Piedmont would be glad to add Charleston tp this 
route if the Board should think well of it, but we did 
not propose it because that seems to be a little out of the 
sphere of the primary local interests of those cities ( App. 
554). 

The foregoing remarks must be interpreted in the light of 
the Great Lakes-Florida Case, 6 C. A. B. 429, 452 (1945), 
wherein the Board, in deferring certain applications for de¬ 
cision with the applications in the Southeastern Stated case, 
stated: “. . . the major justification for the establishment at 
this time of a Chicago-Norfolk route would appear to be for 
the purpose of providing a local service between Charleston and 
Roanoke, and between Richmond, Lynchburg, and Norfolk.” 
Piedmont, of course, was primarily concerned, as were the [other 
parties before the Board, with obtaining a certificate, j The 
Board having already indicated to some extent that it felt that 
certain local services were required between designated points, 
Piedmont took this opportunity of further conveying to the 
Board its willingness to render those services which the Board 
might find to be required. 

It thus appears that the various applicants before the Board 
were all willing to render whatever service the Board should 
find required in the public interest, and that the applicants for 
feeder and local services realized that they were competing 
applicants for whatever certificate or certificates might be is¬ 
sued. The specific proposals submitted by such applicants 
represented the applicant’s view of the services required for the 
area, but recognized that the Board might determine that a 
different pattern of service was necessary. In accordance with 
the customary practice in area cases, with which practice the 
applicants were familiar or had been informed, the various ap¬ 
plications were so drafted as to permit the Board to select that 
applicant which it considered best able to perform the services 
found to be required. Further, as demonstrated, Statej was 
earnestly contending for the application on its behalf of that 


principle which it now asserts was beyond the power of the 
Board. 

In the light of the foregoing, the Board’s findings that Pied¬ 
mont was in fact an applicant for the route awarded, that both 
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parties were aware, or should have been aware, of the fact that 
they were competing applicants for routes in the Southeastern 
States area and that the Board might choose one to the ex¬ 
clusion of the other, clearly are supported by the record. 

II. Issuance of the certificate to Piedmont did not deprive 
State of any statutory or substantive right 

A. State was afforded full opportunity to present its case and to oppose 
the applications of the other parties to the procceeding 

Petitioner contends that the Board’s action in issuing the 
certificate to Piedmont deprived it of that procedural due 
process to which it is entitled under the Civil Aeronautics Act, 
the Administrative Procedure Act, 13 and applicable general 
principles of law, in that it had no notice that the Board con¬ 
sidered Piedmont to be an applicant for the routes awarded and 
accordingly failed to cross-examine Piedmont’s witnesses fully 
and otherwise to rebut Piedmont’s case. As heretofore demon¬ 
strated, Petitioner knew or should have known that one of the 
other applicants, which included Piedmont, might be selected 
to operate those routes found to be required, to the exclusion 
of State (Point I, supra). 

Full opportunity was afforded State to introduce any rele¬ 
vant evidence which it desired to adduce in support of its own 
application or in opposition to other applications, nor was 
State denied any opportunity to cross-examine other appli¬ 
cants. In argument to the Board on reconsideration, State’s 
attorney stated that “as a matter of fact we never took Pied¬ 
mont seriously” (App. 605). The fact that State did not 
anticipate that Piedmont would be the successful applicant 
or that the Board's decision was unexpected by State did not 
deprive it of due process. Market St. Ry. Co. v. Railroad 
Commission of State of California, 324 U. S. 54S, 55S (1945); 
United States v. Pierce Auto Freight Lines, 327 U. S. 515, 527 

a Petitioner relies particularly upon the provisions of section 5 (a) of the 
Administrative Procedure Act (CO Stat. 239, 5 U. S. C. 1004 (a)). While 
the point is academic, it may be noted that section 5 (a) did not become 
effective until September 10,1946. which date was subsequent to the hearing 
in the proceeding under review here. Obviously, the Administrative Pro¬ 
cedure Act is inapplicable to the case at hand. 
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(1946). Therefore, something more must be shown on the 
part of State than the fact that it was under a misapprehen¬ 
sion as to the steps which were necessary to best present its 
case to the Board, if in fact State was under any such misap¬ 
prehension. Market St. Ry. Co. v. R. R. Comm, of Stpte of 
California, supra, at page 559. 

B. State did not demonstrate to the Board that it was prejudiced by the 

course of the Board's proceeding, and accordingly may not now contend 

that it was prejudiced thereby 

Assuming, arguendo, that State was not on notice that IPied¬ 
mont was an applicant for the certificate issued, nevertheless 
State was required as a prerequisite to judicial review to avail 
itself of the opportunity to present specific objections Ijo the 
Board showing wherein it was prejudiced by the Board’s pro¬ 
ceeding. While the courts endeavor to protect the rights of 
parties to a fair hearing, it will not be presumed that such rights 
have been substantially denied when parties do not embrace 
the opportunity to prove their grievances in the proper forum. 
Chicago, St. P., M. <& 0. Ry. Co. v. United States, supra, at 
page 3. 

An examination of its petition for reconsideration (App. 566) 
filed by State after the Board’s decision of April 4, 1947, dis¬ 
closes that, although State contended that it was deprived of 
notice and hearing by the Board’s action in certificating Pied¬ 
mont (App. 566 (10) (13)), most of the petition was directed 
to arguments concerning the legal power of the Board to cer¬ 
tificate Piedmont and comparisons between Piedmont and 
State. While various findings of the Board were challehged 
as lacking support in the record, State did not request rehear¬ 
ing unless “deemed necessary” (App. 566 (1)) and offered [only 
to prove on rehearing “if necessary” that it “could set up air 
line operations” faster than Piedmont (App. 566 (42) (q4)). 

During the course of the argument before the Board oh re¬ 
consideration, State’s attorney was questioned closely by Vari¬ 
ous members of the Board as to whether the presentatioh of 
its case would have been any different if Piedmont had applied 
specifically for the entire routes awarded (App. 604, 605, 606). 
Counsel asserted generally that in such a case he believed it 
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would have affected the nature of cross-examination and re¬ 
buttal, but failed to specify in what way it would have been 
affected. 

After the conclusion of argument by State’s attorney, Public 
Counsel directed attention to the fact that State had not “in¬ 
dicated just what it would have done if it had a further hear¬ 
ing, or just what evidence it would have been able to adduce 
on direct or cross-examination that would improve its position” 
(App. 608). Thereafter, on rebuttal State’s attorney stated 
that although the record indicated that Piedmont had facilities 
for overhaul of all types of aircraft, “actually, it is not so, and 
had State known that Piedmont was an applicant for these 
routes, State could have proved it” (App. 618). 

It thus appears that, with the two exceptions noted, State’s 
objections with respect to notice and hearing amount to merely 
the legal contention, as indeed State’s attorney admitted (App. 
606), that State was deprived of notice and hearing. 14 Due 
process, however, deals with matters of substance, and the 
lack of due process is not established by mere formal objections 
that have no substantial bearing on the ultimate rights of 
parties. Market St. Ry. Co. v. R. R. Comm, of State of Cali¬ 
fornia, supra, at page 562. If State had been prejudicially af¬ 
fected by the course of the Board’s proceeding, it was incum¬ 
bent upon it to come forward with a specific request for re¬ 
hearing, based upon appropriate contentions of actual preju¬ 
dice. 15 Not having done so, it cannot now be heard to contend 
that it was deprived of notice and hearing. Cf. Chicago, St. 
P., M. & 0. Ry. Co. v. United States, supra. 

14 As heretofore shown, State’s position before the Examiners was that 
it had demonstrated ability superior to that of Piedmont without reference 
to the specific proposals of Piedmont. This fact, coupled with the obvious 
fact that the specific routes requested by Piedmont paralleled a substantial 
portion of those requested by State, reveals the real reason why no show¬ 
ing of actual prejudice was made—State had presented its entire case and 
had nothing further to offer. 

“Petitioner in its brief states that the type of evidence which it could 
have adduced is exemplified by the statement of Carl J. Brock (App. 629 
(78-81)). No explanation is given as to why the Board was not requested 
to reopen the record to permit the introduction of such “evidence.” 
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C. State was not entitled to a certificate of public convenience and neces¬ 
sity merely because it was found to be fit, willing, and able to perform 
the services required and had applied for specific routes similar to those 
awarded 

State contends that it was entitled, as a matter of right, to 


the certificate which the Board issued to Piedmont. 


tate’s 


argument is that the Board found that the route awarded was 
required by public convenience and necessity and thatj State 
was fit, willing and able to perform the required services, pince, 
according to its contention, State was the only applicant in the 
proceeding applying for the specific routes awarded, it is ajrgued 
that the Board was under a mandatory duty to issue th|e cer¬ 
tificate to State. This argument is, of course, a corollary to 
State’s major premise, that the Board may issue a certificate 
only to that applicant whose specific proposals most ijiearly 
resemble the route found to be required. As we have shown 
above, this argument is untenable. (See Point I, supra , pp. 
7-20.) Here, however, the emphasis of State’s major (argu¬ 
ment has shifted to the contention that it had so qualified for 
the certificate as to exclude from consideration all other appli¬ 
cants and that, therefore, the failure of the Board to issue the 
certificate to State amounted to a denial of a statutory right. 

It is to be observed that the route awarded by the Boaird to 
Piedmont did not follow in all respects the specific routes pro¬ 
posed by State. Moreover, it included points to which author¬ 
ity had not been specifically requested by State. (See Counter- 
statement, S’upra, pp. 3-4.) Accordingly, State’s contention 
that it was entitled as a matter of right under the Act to the 
certificate which the Board awarded to Piedmont necessarily 
rests upon the application to itself of the very principle to 
which it objects when applied to Piedmont. 

The fact is that State has failed to construe properly the 
provisions of the Act and, further, has misconceived the nature 
of the Board’s duties and responsibilities thereunder. It (Can¬ 
not reasonably be contended that the Board is required to issue 
certificates merely upon the findings of public convenience! and 
necessity for the particular route and the fitness, willingtiess, 
and ability of a particular applicant therefor. Such a construc¬ 
tion of the Act would not permit the Board to choose between 
competing applicants. On the contrary, if the Board found that 
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two or more competing applicants for the same specifically 
proposed route were fit, willing, and able, the Board would then 
be required to issue certificates to all such applicants or to none 
at all. For example, in this very case the Board found that 
three separate routes were required in the public convenience 
and necessity and designated Piedmont as the carrier to operate 
such routes. One of these routes, Cincinnati-Norfolk, had been 
requested by three certificated carriers, Eastern Air Lines, Delta 
Air Lines, and Pennsylvania Central Airlines (App. 565 (866, 
867,896,898)). The Board found that such route was required 
and it could not have found that these carriers were other than 
fit, willing, and able. If State’s position were sound, then any 
or all of these carriers, in addition to State, could contend that 
this route was theirs as a matter of statutory right, which Would 
be absurd. Obviously, before a carrier is entitled even to the 
tentative award of a certificate in a new route proceeding, the 
Board must have found that public convenience and necessity 
require the operation of the route by that particular carrier. 
No such finding was made in the present case with respect to 
State. 

The fundamental fallacy in Petitioner’s argument is that it 
rests on the assumption that the certificate provisions of the 
Civil Aeronautics Act were designed primarily for the benefit of 
private interests. Apparently, Petitioner’s theory is that in a 
consolidated proceeding such as was held before the Board in 
this case, the Act was intended to reward that carrier who either 
placed such an ambitious proposal before the Board that its 
specific proposals would resemble any routes determined to be 
required in the area or who succeeded in predicting most nearly 
the final decision by the Board with respect to required routes. 
The Act was not designed as a new code for the adjustment of 
conflicting private rights, nor were certificates intended to be 
issued in accordance with any standard other than that of public 
convenience and necessity. Cf. Federal Communications Com¬ 
mission v. Pottsville Broadcasting Company, supra. 

The only right granted by the Act to State or to any other 
applicant for a certificate is the right to a fair hearing upon 
its application and a determination thereon based upon facts 
fairly found. As we have demonstrated elsewhere herein (See 
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Point II, supra, pp. 20-22) that right was fully accorded to 
Petitioner. 

I 

III. The grant of the certificate of public convenience to Pied¬ 
mont was based upon adequate findings supported by sub¬ 
stantial evidence, and did not represent arbitrary or capri¬ 
cious action by the Board 

State attacks the Board’s findings that Piedmont was “fit, 
willing, and able” upon the grounds that certain basic findings 
required to support that ultimate finding were not made, and 
that those basic findings which were made are not supported 
by substantial evidence. It also is contended for various other 
reasons that the Board’s action in selecting Piedmont over 
State constituted arbitrary and capricious action by the Board. 

The principal basis of attack upon the Board’s findings is 
merely another facet of State’s major premise—that a certifi¬ 
cate may be issued only to that carrier whose specific proposals 
most nearly resemble the service found by the Board to be 
required in the public interest—in that it is asserted in effect 
that findings based upon evidence relating to one specific pro¬ 
posal cannot be applied to a route system differing from such 
proposal. 

It is doubtful that Petitioner will be permitted to urge these 
objections to the Court. At the completion of State’s argu¬ 
ment in chief upon reconsideration before the Board, in response 
to a question by Chairman Landis as to whether it was taking 
the position that Piedmont was not capable of operating the 
routes awarded, State’s attorney replied: 

I • 

We are taking the position that both State and Pied¬ 
mont are fit and able, it’s a question of which has demon¬ 
strated in this record to be more fit, willing anji able 
(App. 607). 

Under general principles of law governing appeals from ad¬ 
ministrative orders and the specific provisions of the Civil 
Aeronautics Act requiring that objections must have been urged 
to the Board before such objections may be considered on re- 
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view, 16 State, in thus withdrawing its objections to the Board’s 
findings respecting Piedmont may be precluded from urging 
such objections to the Court. United States v. Hancock Truck 
Lines, 324 U. S. 774 (1945); c/. Panhandle Eastern Pipe Line 
Co. v. Federal Power Commission,, 324 U. S. 635 (1945). 

The Board of course made the ultimate statutory finding that 
Piedmont was fit, willing, and able (App. 565 (907), 619). This 
finding in turn was supported by the required basic findings 
relating to a proper organizational basis for the conduct of air 
transportation, a plan for the conduct of service made by com¬ 
petent personnel, and adequate financial resources. Braniff 
Airways v. Ciml Aeronautics Board, 79 App. D. C. 341,342; 147 
F. (2d) 152,153 (1944). 

As Petitioner concedes in its brief, the Board clearly found 
adequate financial ability on the part of Piedmont and also 
found that its organizational basis was adequate (Pet. Brief, 
p. 47, App. 565 (901, 902), 611, 612). However, it is asserted 
that these findings were not based upon substantial evidence. 
With respect to the financial ability of Piedmont, it is said that 
the only evidence relating to such ability revolved around a 
pro forma balance sheet calling for total assets of $450,000 for 
beginning passenger operations (Pet. Brief, p. 44). Even a 
cursory glance at the record will reveal that Piedmont estimated 
that a total of $1,100,000 would be required to finance its pro¬ 
posed operations, including passenger operations, and that an 
adequate program whereby such amounts could be secured was 
presented in evidence (App. 291,446,451-459). 17 

The Board’s findings relating to the organizational basis of 
Piedmont clearly are supported by substantial evidence (App. 
283-290, 436-442, 447). Indeed, the superiority of Pied¬ 
mont’s organization over that of State’s was one of the prin¬ 
cipal reasons for designating Piedmont to operate those routes 
found to be required (App. 565 (902), 611, 612). It is not re¬ 
quired, as Petitioner incorrectly assumes, that the organiza- 

1# Section 1006 (e) of the Act (49 U. S. C. 646 (e)) provides in part that 
“no objection to an order of the Board shall be considered by the Court unless 
such objection shall have been urged before the Board * * 

17 Piedmont had demonstrated its ability to finance a route system of over 
5,000 miles, 1,400 of which were for conventional passenger, property and 
mail service. 
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tional basis of a carrier relate to anything other than the 
nucleus of the organization. Employees for various required 
stations and other personnel are of course not obtained until 
after the certificate has been issued. 

Although State asserts that the Board failed to find that 
Piedmont presented a plan for the conduct of the service certi¬ 
fied, the Board did find that Piedmont had outlined a “com¬ 
prehensive system of air transportation” (App. 616; and 
possessed the “requisite ability to conduct successfully the 
authorized service” (App. 614). There can be no question 
but that the Board was justified upon the basis of the record 
in thus determining that Piedmont possessed the necessary 
“know how” to conduct scheduled operations and had pre¬ 
sented a competent plan of operations for the specific proposals 
advanced (App. 436-442, 447, Piedmont’s Exhibits App. 283- 
415). 

It is submitted that the plan of operations presented by 
Piedmont and demonstrating its ability to conduct scheduled 
operations, and the findings relating thereto, properly apply 
to the routes for which Piedmont was certificated. Alt] lough 
State contends that a proper plan of operations should s pecify 
schedules and equipment to be used over those routes actually 
awarded (Pet. Brief p. 44), the Board could not as a matter 
of law restrict a carrier, once certificated, to those precise de¬ 
tails of its operations proposed in the hearing upon its appli¬ 
cation. 18 Under such circumstances, the plan of operations 
submitted upon an application can be used only as an indi¬ 
cation of the carrier’s ability successfully to perform scheduled 
air transportation services. The ability demonstrated t>y one 
specific proposal may relate to a route differing from that 
specifically proposed as a practical matter, and similarly as a 
matter of law, under the facts of this case, that ability demon¬ 
strated by Piedmont in its proposal should relate to the routes 
awarded it. 

” Section 401 (f) of the Act (49 U. S. C. 4S1 (f)) provides in part that 
“no term, condition, or limitation of a certificate shall restrict the rights 
of an air carrier to add or to change schedules, equipment, accommodations 
and facilties for performing the authorized transportation * * V 
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Particular emphasis is placed by State upon the fact that 
Piedmont proposed to use single engine aircraft in its operations 
(Pet. Brief, pp. 44, 45). An examination of the record will 
disclose that many applicants proposed to utilize aircraft not 
then approved for commercial operations, some of which were 
in an experimental stage. These proposals were advanced 
because of the generally prevailing view that existing type air¬ 
craft were not suitable for feeder line operations, both from the 
standpoint of operating efficiency and the fact that airports 
serving smaller communities could not accommodate large air¬ 
craft. 18 Piedmont’s President expressed this view in explain¬ 
ing its proposed use of single engine aircraft, and indicated 
that it preferred twin-engine aircraft (App. 442). In any 
event, as heretofore indicated, the Board could not require that 
a carrier utilize that type of aircraft proposed in its application, 
and the Board assumed that any carrier awarded a route would 
choose the best and most suitable type of equipment available 
at the time operations were begun (App. 614). 20 

In its attempts to establish that the Board’s action in this 
case was arbitrary and capricious, Petitioner cites numerous 
cases which, it alleges, demonstrate that the action in this case 
represented a departure from previous Board decisions, both 
in the award of a route differing from that applied for and in 
selecting Piedmont to operate such route. As previously 
pointed out, the Board has in many instances awarded certif¬ 
icates authorizing services differing from those specifically 
proposed (Point I, supra , pp. 7-13). Actually, those cases 
cited by Petitioner as authority to the contrary represent either 
instances in which the record would not support a finding that 
the particular applicant, could be considered as an applicant 

19 State proposed to serve those cities having airports unable to accommo¬ 
date DC-3 aircraft with either Douglas Sky bus or Lockheed Saturn air¬ 
craft, neither of which were or are in commercial use (App. 233). 

20 At page 17 of Petitioner’s brief it is intimated that the Board should 
have made a finding concerning whether the use of single engine aircraft 
met the safety requirements of the Board. State’s own attorney advised 
the Board that it realized that the Board did not require proof in certificate 
cases relating to safety considerations (App. 603). The Board pointed out 
in its second supplemental opinion that such matters were considered in 
connection with the application for an air carrier operating certificate re¬ 
quired to conduct operations authorized by a certificate of public convenience 
and necessity (App. 614). 
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for the required route, or in which the Board's action was 
similar to that taken in this case. 21 

1 

With respect to the selection of the carrier to operate the 
required routes, State's real contention, as pointed out by!the 
Board, is that had more weight been ascribed to certain facjtors 
most favorable to it a different result would have been reached 
(App. 612). However, as also stated in the Board’s opinion, 
the various relevant factors employed in selecting one carrier 
from among competing carriers cannot be given a fixed value 
to be applied without change in every proceeding, nor can they 
be weighed in the manner of goods placed upon a set of scales 
(App. 612, 613). 22 

The basis of the Board’s selection of Piedmont over State 
is clearly and succinctly stated to be that: 

* * * the choice stemmed from the conclusion 

that Piedmont had demonstrated superior operational 
experience acquired in the successful conduct of diver¬ 
sified activities and possessed physical facilities and a 
well rounded organization with key personnel familiar 
with operating conditions in the area involved that 

81 In the North Central Case, 7 C. A. B. 639, much relied upon by Petitioner 
at pages 39 and 40 of its brief, the Board took precisely that action in |the 
cases of Wisconsin Central Airlines and Iowa Airplane Company whiclji it 
took in this case with respect to Piedmont. Both such carriers were 
awarded routes different from those specifically sought. As explaiuedj in 
the quotation appearing in State’s brief, this action with respect to Wis¬ 
consin Central was based upon the fact that the carrier “submitted a jde- 
tailed plan for operating a route similar in size to that approved" apdi 
showed the “ability to finance such an operation.” 

13 The Court is concerned only with the question of whether the Board’s 
action is supported by the record in this case, and not with alleged incon¬ 
sistencies with findings made in other proceedings and action taken in 
other cases. Virginia Railway Co. v. United States, 272 U. S. 65S, 6<55, 
(1926) ; Georgia Public Service Commission v. United States, 2S3 U. S. 7<J5, 
774, 775 (1931) ; Brotherhood of Locomotive Firemen and Enginemcn v. 
Kenan, 87 F. (2d) 651 (C. C. A. 5, 1937) ; Bondurant v. United States, 50 F. 
Supp. 704 (M. D. N. C., 1943); Lang Transp. Corp. v. U. S., 75 F. Supp. 
915, 925 (S. D. Cal. 1948). Similarly, if the Board’s findings are sup¬ 
ported by the record, the fact that the recommendations of Public Counsel 
and the examiners were not followed is of no significance. National Labor 
Relations Board v. Laister-Kaufmann Aircraft Corporation, 144 F. (2d) 9 
(C. C. A. 8, 1944) ; National Labor Relations Board v. Botany Worsted 
Mills, 133 F. (2d) 876 (C. C. A. 3. 1943). cert. den. 319 U. S. 751 (1942). I 
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would be available for the certificated operations (App. 
611). 

For the reasons stated, the undisputed facts concerning the 
two carriers and recited in the Board’s opinions (App. 56a 
(901-902), 611, 612) amply justified the selection of Piedmont 
rather than State, and there was nothing arbitrary, capricious, 
or fanciful in the Board’s choice. 

IV. The relief requested by Petitioner is beyond the authority 

of the Court to grant 

Petitioner requests, in the event the Court should determine 
that the Board erred in certificating Piedmont, that the case 
be remanded to the Board with instructions to issue either a 
permanent or temporary certificate to State. Such requested 
relief is of course beyond the authority of the Court to grant. 

It is well settled that no order which a court can make can 
grant an authorization which a Federal regulatory agency has 
refused. Scripps-Howard Radio v. Federal Communications 
Commission, 316 U. S. 4, 14 (1942); cj. Federal Power Com¬ 
mission v. Pacific Power and Light Company, 307 U. S. 156 
(1939). Equally well settled is the principle that the courts 
are not at liberty to prescribe the attitude that such an agency 
must adopt toward the exercise of the discretion left to it 
rather than to the courts. Interstate Commerce Commission 
v. Inland Waterways Corporation, 319 U. S. 671, 691 (1943). 

Petitioner contends that the Board has exercised its allow¬ 
able discretion in determining that the routes awarded Pied¬ 
mont are required in the public convenience and necessity and 
in finding State to be fit, willing, and able to operate these 
routes. Accordingly, Petitioner’s view is that as a matter of 
law it is entitled to the certificate. The fallacy of this argu¬ 
ment already has been demonstrated, both from the standpoint 
of the legal conclusion and the fact that State was not the only 
qualified applicant, even under its theory, for certain of the 
routes awarded Piedmont. (See Point II, supra, pp. 23-25.) 

The respective functions of the Court and the Board in those 
cases wherein review of Board orders has been sought clearly 
are delineated in Federal Communications Commission v. 
Pottsville Broadcasting Comany, supra. As pointed out in 
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that case, the function of the court is to correct errors cjf law 
which may have occurred in the administrative proceeding. 
On remand the Board is bound to act upon that correction. 
Such a correction, however, does not foreclose the Board j from 
enforcing the legislative policy committed to its charge, in this 
case that of granting authority to engage in air transportation 
according to the requirements of public convenience and neces¬ 
sity. As pointed out at page 145 of the cited opinion, i|f the 
Board erred in this case, the Court will lay bare that error, and 
the Board on remand will be “again charged with the duty of 
judging the application (of State) in the light of ‘public con¬ 
venience, interest, or necessity’.” 

Petitioner realizes that the relief requested of the Coikrt is 
contrary to the mandate of the Pottsville case, and accordingly 
attempts to distinguish that case. It is said that this Court 
under the provisions of section 10 (e) of the Administrative Pro¬ 
cedure Act (5 U. S. C. 1009 (e)) authorizing reviewing courts 
to “compel agency action unlawfully withheld” is authorized 
to order the Board to certificate State, and it is intimated diat, 
had such Act been effective at the time of the Pottsville deci¬ 
sion, a different result might have been reached in that case. 

The purpose of the quoted provision of section 10 of[ the 
Administrative Procedure Act was merely to codify the [long 
recognized rule that courts could by orders in the natuije of 
writs of mandamus compel an officer or agency to perfoijm a 
ministerial or nondiscretionary act, or to act upon a discretion¬ 
ary matter without directing how the agency should act. 23 It 
was not intended that judicial discretion should be substituted 
for the discretion vested in the agency. Accordingly, the pro¬ 
visions of the Administrative Procedure Act relied upon by 
Petitioner obviously do not alter the principles heretofore 
enunciated by the Supreme Court in the Pottsville case. | 

- i 

73 According to the Attorney General’s Manual on the Administrative 
Procedure Act (1947): 

“Clause (A) authorizing a reviewing court to ‘compel agency action un¬ 
lawfully withheld or unreasonably delayed.’ appears to be a particularized 
restatement of existing judicial practice under section 2G2 of the Judicial 
Code (28 U. S. C. 377). Safetcay Stores, Inc. v. Brown, 138 F. 2d 278 
(E. C. A., 1943), certiorari denied, 320 U. S. 797. The power thus stated 
is vested in ‘the reviewing court,’ which, in this context, would seem to 
be the court which lias or would have jurisdiction to review the final agency 
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Petitioner also attempts to distinguish the Pottsville case 
upon the grounds that further administrative determination 
was there required on the part of the Federal Communications 
Commission whereas, it asserts, no such determination would 
be required in its case. 

Petitioner’s contention is without merit. Examination of 
the opinion of this Court which resulted in the Pottsville deci¬ 
sion 24 discloses that that case had been remanded to the Com¬ 
mission solely for a determination of whether the majority 
stockholder of a proposed local radio station should reside where 
the station was located and demonstrate an acquaintance with 
the needs of the local area to be served. The Court considered 
that that question alone was left open to the Commission upon 
remand and apparently was of the opinion that those findings 
previously made—respecting the need for the station and the 
applicant’s other qualifications to fulfill that need—could not 
be altered in the absence of exceptional circumstances, and then 
only by permission of the Court. This view, as we have seen, 
was rejected by the Supreme Court. 

The foregoing principles governing the relationship of the 
Courts to administrative agencies precludes this Court, even 
if it be of the opinion that the Board erred in its proceeding, 
from directing the Board to certificate State. On the contrary, 
it is respectfully submitted that the only proper order which the 

action. See Roche v. Evaporated Milk Assn., 319 U. S. 21, 25 (1943). 
Orders in the nature of a writ of mandamus have been employed to compel 
an administrative agency to act, Safeicay Stores, Inc. v. Ilrotcn, supra, or 
to assume jurisdiction. Interstate Commerce Commission v. United States 
ex rel. Humboldt Steamship Co.. 224 U. S. 474 (1912), or to compel an 
agency or officer to perform a ministerial or nondiscretionary act. Clause 
(A) of section 10 (e) was apparently intended to codify these judicial 
functions. 

“Obviously, the clause does not purport to empower a court to substitute 
its discretion for that of an administrative agency and thus exercise admin¬ 
istrative duties. In fact, with respect to constitutional courts, it could 
not do so. Keller v. Potomac Electric Poicer Co., 261 U. S. 428 (1923) ; 
Postum Cereal Co. v. California Fig Nut Co.. 272 U. S. 693 (1927) ; Federal 
Radio Commission v. General Electric Co., 2S1 U. S. 464 (1930). However, 
as in Safeicay Stores v. Iirmen, supra, a court may require an agency to 
take action upon a matter, without directing how it shall act*’ (p. 10S). 

14 Pottsville Broadcasting Company v. Federal Communications Commis¬ 
sion, 70 App. L>. C. 157; 105 F. (2d) 36 (1939). 
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Court could enter in such event would be one setting aside the 
Board’s order certificating Piedmont and remanding the case 
to the Board for further proceedings. 


CONCLUSION 

Since the Board’s action in certificating PiedmQnt was within 
its statutory powers, the exercise of which in this case did not 
deprive Petitioner of any procedural or substantive right, and 
since the Board’s action was based upon adequate findings 
supported by substantial evidence, it is respectfully submitted 
that the orders under review herein should be affirmed. I 

_ • I 
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